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Relevant Docket Entries 


United States District Court for the 


Southern District of New York 


Date Proceedings 


September 28, 1970 Filed Comp taint, issued summons. 


January 23, 1975 Filed Defendant Arthur Young & Company's 
Affidavit and Notice of Motion for 
an order disqualifying firm uf Milberg & 
Weiss from representing plaintiffs at 
trial of action, returnable February 7, 
LO?S. 


January 23, 1975 Filed Memorandum of Defendant Arthur 
Young & Company in support of motion 
for an order disqualifying counsel 
for plaintiffs. 


March 17, Filed Affidavit of Leonard Feldman 
for Plaintiffs in support of [sic: 
opposition to] Defendant Young's motion 
to disqualify firm of Milberg & Weiss 
from appearing as plaintiffs' lawyers. 


March 17, Filed Plaintiffs' Memorandum in opposition 
to motion to disqualify Milberg « Weiss. 


March 17, Filed Affidavit of Edward N. Costikyan 
for Plaintiffs in opposition to motion 
of Defendant Arthur Young & Company 
to disqualify law firm of Milberg & 
Weiss as plaintiffs' trial counsel. 


March 31, Filed Reply Affidavit of David Hartfield, 
Jr., in reply to plaintiffs' papers 
opposing Arthur Young's motion to 
require firm of Milberg & Weiss to leave 
trial of action to other qualified 
counsel. 


JA 2 
Date Proceedings 


April 3, 1975 Filed Plaintiffs' Reply Affidavit 
of Lawrence Milberg in reply to 


suggestion found in Mr. Hartfield's 
affidavit. 


April 16, 1975 Filed Opinion #42253. Defendant's 
motion for disqualification is denied. 
So ordered. Tenney, J. (Mn). 


April 23, 1975 Filed Notice of Appeal. 
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Notice of Motion to Disqualify Counsel for Plaintiffs 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


-— = ewe we f-— -— -— Fe Fr Fr fF Fe Fe Fe VeFm— | — X 
J.P. FOLEY & CO., INC., JOHN P, 3 
FOLEY, ANNE A. FOLEY and ANITA 
SALISBURY, 3 
Plaintiffs, : NOTICE 0 MOTION 
: -against- : 70 Civ. 4194 CHT 
OLIVER D. VANDERBILT, JAMES B. : 


RAMSEY, JR., THOMAS McCNELL, BRUCE 
RAYMOND, RICHARD MCDERMOTT, WILLIAM 
GROSSCRUGER, FRANK LYNCH, GEORGE 


MORPURGO, MELVILLE H. IRELAND, 3 
JAMES J. RUSH, BLAIR & CO., INC., 
and ARTHUR YOUNG & COMPANY, : 


Defendants. 


PLEASE TAKE NOTICE that upon the annexed affi- 
davit of Jeffrey A. Barist, sworn to Junuary 21, 1975, and 
upon all proceedings heretofore had herein, defendant 
Arthur Young & Company will move this Court before the 
Honorable Charles H. Tenney on the 7th day of February, 
1975, at 10:00 0' clock in the forenoon, or as soon thereafter 
as counsel can be heard, at Room 1904. United States Court : 
House, Foley Square, New York, New York, for an order, pur- 
Suant to the Court's general equitable powers and super- 
visory powers over attorneys, and ule 4(c) of the General 
Rules of this Court and Rule 15 of the local Civil Rules of 
this Court, disqualifying the firm of Milberg & Weiss from 


representing the plaintiffs’ at the trial of this action, 
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Notice of Motion to Disqualify Counsel for Plaintiffs 


and for such other and further relief as the Court may 
deem just and proper. 


Dated: New York, New York 
January 21. 1975 


yours, etc. 


WHITE & CASE 


Dfhex 
*Y uenbe? of the Firm 
Attotheys for Defendant 
Arthur Young & Company 
14 Wall Street 
New York, New York 10005 
732-1040 


TO: Milberg & Weiss 
Attorneys for Plaintiffs 
One Pennsylvania »laza 
New York, New York 10001 


Bauman & Zubalt 

-Attorneys for Defendant 
Morpurgo 

210 East 86th Street 

New York, New York 10028 


Milgrim, Thomajan & Jacobs 

Attorneys for Defendants 
Vanderbilt, Ramsey, McNell, 
McDermott, Grosscruger, 
Lynch and Rush 

25 Broadway 

New York, New York 10004 


Fried, Frank, Harris, 
Shriver & Jacobson 

Attorneys for Defendant 
Ireland 

120 Broadway 

New York, New York 10005 


Cadwalader, Wickersham & Taft 

Attorneys for Defendant 
Raymond 

One Wall Street 

New York, New York 10005 


it 
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Affidavit of Jeffrey A. Barist in Support of 
Motion to Disqualify 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


J.P. FOLEY & CO., INC., JOHN P. FOLEY, : 
and ANNE A. FOLEY ar.d ANITA SALISBURY, 


Plaintiffs, 
: AFFIDAVIT IN 
-against- SUPPORT OF 
: MOTION TO DIS- 
OLIVER D. VANDERBILT, JAMES B. RAMSEY, QUALIFY 
JR., THOMAS McNELL, BRUCE RAYMOND, : 
RICHARD MCDERMOTT, WILLIAM GROSSCRUGER, 
FRANK LYNCH, GEORGE MORPURGO, MELVILLE 
H. IRELAND, JAMES’J. RUSH, BLAIR & CO., 
INC. and ARTHUR YOUNG & COMPANY, : 
Defendants. 3 
ale en en en 7 x 
STATE-OF NEW YORK ) 
) ss.: 
COUNTY OF NEW YORK ) 
Jeffrey A. Barist, being Auly sworn, says: 


I am a member of the firm White & Case, attorneys 
for defendant Arthur Young & Company ("Arthur young"), and 
submit this affidavit in support of defendant's motion for 
an order disqualifying Milberg & Weiss as plaintiffs' trial 
counsel. 

This action stems from a transaction between 
Plaintiffs ‘collectively "Foley") and Blair & Co., Inc. 
("Blair"), a brokerage firm now in liquidation. Arthur 
Young was Blair's independent auditor and did not parti- 


cipate in any of the negotiations of the Foley-Blair 


agreement. 


_— 


Affidavit of Jeffrey A. Barist wm Support of 
Motion to Disqualify 


Background Facts 

Plaintiffs commenced their negotiations with 
Blair in lace Janurry or early February, 1970, and the 
negotiations cco; tinued until agre ments were signed on 
April 3, 1970. Foiey was represented through these 
negotiations by Leonard Feldman, Esq., then, as now, 


counsel to Milberg & Weiss, Foley's attorneys in this 


action. (Foley Dep. 87, 113)* Followin he completion 


of the deposition of Foley and Feldman (a commletion 
delayed by p.aintiffs' unwarranted assertion of attorney- 
client privilege), it became apparent that Mr. Feldman's 
testimony was essential to plaintiffs' case, and in dis- 
cussions with plaintiffs' counsel we were advised that 
plaintiffs intend to call Mr. Feldman as a witness on 
their behalf. By letter dated May 20, 1974 (Exhibit l), 
_we, as counsel for Arthur young, advised Milberg & Weiss 
that in our opinion the Code of Professional Responsi- 
bility precluded the firm from acting as trial counsel 
under these circumstances. We have since been advised by 
| Milberg & Weiss that they nevertheless intend to remain 
as trial counsel and that in their opinion the Code does 
not preclude their so acting. 

The Court is respectfully referred to the 


memorandum of law submitted herewith. This affidavit is 


References are to the transacripts of depositions taken 

in this action. Copies of all transcript pages referred 
to herein are attached hereto collectively, in order of 

reference, as Exhibit 4. 
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Affidavit of Jeffrey A. Barist in Support of 
Motion to Disqualify 


intended to:set forth certain of the pertinent facts in 


regard to Mr. Feldman's involvement in the transaction, 


and the reasons why this motion should be granted. 


The Foley-Blair Transaction 


It is und.sputed that negotiation of the trans- 
«ction now complained of was commenced in late January or 
early February, 1970, that the transaction was consummated 
on April 3, 1970, and that Arthu: Young was a stranger +o 
the negotiations. It is further undisputed that throughout 
the negotiations Foley wes represented by Mr. Feldman, then, 
as F2 is now, of counsel to Milbery & Weiss. It is also 
undisputed that Fr*ev authorizea Feldman, as his agent, to 
attend meetings which Foley did not attend. (Foley Dep. 
‘ 386-338) Analysis of the deposition record here establishes 

: that Mr. Feldman had communications either by telephone 

or through meetings with representatives of Blair on the 
following dates, none of which were attended by Foley: 
Fel ruary 9, February 19, February 24, February 25, 
February 27, March 3, March 6, March 10, March ll, March 13, 
March 16, March 17, March 18, March 19, March 23, March 24, 
March 25, March 26, and March 31, 1970. 

The importance of th.3se meetings and cormunications 
by Feldman, as agent for plaintiffs, with Blair representa- 
tives establishes the crucial n-ture of Mr. Feldman's testi- 


meny. Plaintiffs claim that this case involves "non-dis- 


|, Closures". ‘Thus, essential to plaintiffs' prima facie case 


8 
Affidavit of Jeffrey A. Barist in Support of 
Motion to Disqualify 
is proof that plaintiffs or their representative, Leonard 
Feldman, were not in fact informed of things which they now 
claim they did not know. 

The plaintiffs have recognized the crucial nature 
of Mr. Feldman's testimony, not only by stating he will be 
their witness at trial, but also by finally abandoning any 
claim of attorney-client privilege as to Foley-Feldman 
communications. In asserting that Foley-Feldman communi- 
cations were protected Fy the attorney-client privilege, 
plaiitiffs argued that Feldman was a mere scrivener. As 
this Court will remember, throughout the first round of 
depositions of Foley and reldnan, plaintiffs asserted a 
blanket attorney-client privilege as to all questions 
which involved any communication between Feldman and Foley. 
Arthur Young thereupon moved this Court to compel Foley 
and Feldman to answer these questions. By memorandum 
decision dated January 14, 1974 (Exhibit 2), this Court 
hela: 

(1) That Magistrate Goettel correctly directed 

Foley to testify as tn what Feldman learned from 

third parties and that defendants could question 

Foley regarding the substance of any comments or 

advice Feldman may have given Foley in the course 


of these discussions. 


(2) That Foley could not refuse to answer ques- 


tions as *9 the subject matter of communications 


between plaintiffs and Feldman. 


} 
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Affidavit of Jeffrey A. Barist in Support of 
Motion to Disqualify 


(3) That because Foley “not only gave contradic- 
1 td 


| tory testimony, but .. . also invoked the 


privilege in response to threshold questions. . 
which might *have aided the Court in determining 
the exact nature of Feldman's services and the 
scope of Feldman's authority", there was an 
insufficient record to determine whether Feldman 
I had been acting as an attorney or as a business 
\ agent during the negotiations. 

|Accordingly, this Court directed that Foley be further 

| deposed and that the Court would then determine whether 

i peidman's services were of a legal or business nature, and 


iH 


|'also consider whether Foley had waived the attorney-client 


lctvdlogs, 

i Following the Court's decision of January 14, 

| 1974, as amplified in a subsequent conference requested 

| by Mr. Weiss, in which he attempted to reargue certain as- 
| Pects of the Court's decision without success, Mr. Foley's 
| deposition was completed. Thereupon, by letter dated 
Maret 6, 1973 (Exhibit 3), plaintiffs' counsel advised 
_the Court "that the claim of attorney-client privilege in 
,this case will be withdrawn and we therefore advise Your 
Honor that the motion to compel plaintiffs' answers is 
moot". This Court's rejection of plaintiffs’ Original 
blanket claim of privilege, and plaintiffs' abandonment 

of the attorney-client privilege altogether, i: evidence 


of Feldman's pivotal involvement in the transaction. 


The Feldman Role 


’ Rule 17a-5 and was referred to in the footndes to the 


could well be expected to check such matters of public 
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Affidavit of Jeffrey A. Burist in Support of 
Motion to Disqualify ; 


There can be no question here that Mr. Feldman 
was an integral participant in the transaction and a witness 
whose testimony is crucial to plaintiffs' case. For 
example, basic to plaintiffs' case is the claim that they 
did not know information set forth in a document entitled 
Answers to Financial Questionnaire (Ex. 26 for Identification 


on the Foley Dep.). This document is required under SEC 


Statement of Financial Condition upon which plaintiffs 


assert reliance. Mr. Feldman, as an experienced attorney, 


record as SEC filings. Although Mr. Foley (232-239) and 
Mr. Feldman (243-244, 552-553) later claimed that they 
never saw the Answers to Financial Questionnaire until 
long after Foley had entered into the transaction, Milberg 
& Weiss produced a copy of it in response to Arthur Young's 
Notice to Produce Documents under Rule 34. Mr. Feldman's 
testimony that he never saw this document until] after the 
Foley-Blair agreements had been signed will be crucial. 

The importance of Mr. Feldman's testimony oe to 
what plaintiffs were told about the financial condition of 


Blair is shown by the conflict between the testimony of 


Mr. Feldman and that of John Richardson, house ,sounsel to 


Blair during the period of the Foley transaction. Mr. 


Richardson testified that while he and Mr. Feldman were 


eke ae 


Motion to Disqualify 


: Affidavit of Jeffrey A. Barist in Support of 
: 


| drafting certain crucial withdrawal provisions in the 


| agreement, Richardson specifically informed Feldman (1) that 


| Blair had lost an estimated $1,000,000 to $1,500,000 between 


, October l and the end of 1969, (2) that Blair's book value } 
‘as of December 31, 1969 was zero, and (3) that losses in 


| January and February 1970 were estimated at approximately 


| two million dollars (Richardson 84-85, 222-224). Mr. Feld- 
| man on deposition denied that Mr. Richardson ever told him 
| this. (Feldman Dep. 554-559) Mr. Richardson's testimony, 
Nie accepted by the trier of fact, would eliminate any claim 
Noe plaintiffs in regard to Blair's net worth of the time 

“they entered into the transaction. This conflict can only 


be resolved on the basis of the credibility of the witness. 


' | | 
i As another example of an unresolved conflict in 

i 

| 


\Melville Ireland, a director of Blair and a defendant ierein. 


i) 
| 
i r 


the record, plaintiffs assert in this litigation that they 


were not told of a planned withdrawal of securities by 


| 
i 
} 


i 


| (Complaint, q8(e)) Mr. Richardson on deposition testified 
ithat the plannedgIreland withdrawal was disclosed to Feldman, 
4 and Richardson pointed to a specific number in the 

Foley agreement intended to reflect the fact that 

t rrelena was to withdraw capital from Blair. (Richardson 
Dep. 225) Feldman, however, testified that he Had learned 

|, "subsequently" that this figure might refer "in part" to 
“Ireland (Feldman 448), and with respect to Mr. Richard- 


‘son's testimony that the figures used in the Foley agreement 


were intended to refer to Ireland's withdrawal and Feldman 
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Affidavit of Jeffrey A. Barist in Support of 
Motion to Disqualify 


was so informed, Mr. Feldman said "He made up the story." 
(Feldman 554) Again, this conflict can only be resolved 
by the jury. 

The pivotal nature of the testimony of Mr. Feldman 
at trial is also illustrated by the importance plaintiffs 
put on an alleged colloquy between Mr. Feldman and Mr. 
Richardson during the negotiation of the transaction. 


Allegedly, Mr. Feldman asked Mr. Richardson whether there 


were "any other documents that he thought I should see" 


before the plaintiffs entered into the transaction. (Feld- 


man Dep. 135, 138-141, 247, 422-423, 433-434.) According 
to Mr. Feldman, Mr. Richardson said there were none (Id.), 
but under plaintiffs theory of the case, he should have 
disclosed on behalf of other defendants certain material 
documents. Mr. Feldman's testimony will be crucial to 
plaintiffs' ability to make out a prima facie case. 

Thus, Mr. Feldman's testimony at trial will not 
be for purposes of confirmation, or cumulative, Or as to 
uncontested matters. To the contrary, as evidenced by four 
days of depositions and almost 600 pages of transcript, 


Mr. Feldman is a crucial witness whose testimony will be 


directly contradictory to that of other witnesses to the 
transaction. In short, Mr. Feldman's credibility, as well 


as that of plaintiffs, is here directly in issue. 


Despite his clear involvement in the transac:‘ion 


and the necessity of his testimony as part of plaintif’. 
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i Affidavit of Jeffrey A. Barist in Support of 
i Motion tr isqualify 

i 


| | case, Mr. Feldman has been actively associated with his firm, 
i ur ; ; 

! | Milberg & Weiss, in the prosecuticn oi this case since its 
' 

} 


| inception. Mr. Feldman was of counsel to M: lberg & Weiss in 
{i 


1970, whea the Foley transactions were negotiated, and he is 
: l of counsel to that firm today. (Feldman Dep. 5-6) On his 
|| deposition, Mr. Feldman testified that by the words "my 
office" he meant people associated with Milberg & Weiss. 
(Feldman Dep. 244) And when Mr. Feldman was asked whether 


i he had discussed the Foley transaction with people at 


| Milberg & Weiss prior to April 3, 1970, Mr. Feldman declined 
| | to answer on the yround: of attorney-client privilege, 
stating that "Mr. Milberg is also Dr. Foley's principal __ 
attorney in this matter." (Feldman 101, 244, 335-337) 
Throughout this litigation, Mr. Feldman has 
| taken an active. if not the leading, part in its prepara- 


| tion. On behalf of plaintiffs, Mr. Feldman has appeared 


“in Court, has conducted depositions of defendants, and he 
| has acted as counsel for plaintiffs when their depositions 
, have been taken by defendants. He has interviewed witnesses; 
for example, he interviewed Dudley Luce twice shortly before 


| Luce was deposed by Milberg & Weiss in May, 1973 (at one 


of those interviews at the offices of Milberg & Weiss, Mr. 
' Luce also “ran into" Mr. Weiss, who attended the interview 
| for part of the time. (Luce Dep. 128-132) Mr. Feldman's 

i active participation in this case may be seen from his 


- appearances at the following depositions conducted herein: 


~ 
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Affidavit of Jeffrey A. Barist in Support of 


Motion to Disqualify 


List of Depositions Conducted In This Case 


| Witness 


i}John P. Feley 


Leonard Feldman 


‘Dudley Luce 
| 


| 
| 
‘Anne Foley 


‘fAnita Salisbun, 


Oliver Vanderbilt 


James Rush 


i 


| James Ramsey 


John Richardson 


‘Melville Ireland 
| 


Walter Olson 


| Norman Segal 


! 
Inichae! Cook ' 


! 


“April 11, 


Date of Deposition 


1972 
1972 
1972 


May 4, 
May 5, 
May 8, 
May 9, 1972 

May 10, 1972 

February 123, 1974 
February 14, 1974 


March 26, 
March 27, 


1973 
1973 
1973 
March 21, 1974 
May 1, 1973 
October 17, 1973 


March 20, 1973 


March 22, 1973 
September 19, 1972 


1972 
1974 


July 2, 
July 9, 
October 4, 1972 


October 31, 
November 2, 


1973 
1973 


July 6, 1972 


23, 1972 
1972 
1972 

1973 

1973 
1973 
1973 


June 
June 26, 
June 27, 
June 4, 
June 6, 
June 12, 
June 19, 


March 15, 1973 


April 23, 1974 


Indeed, the direct pecuniary 


Counsel for Plaintiff 


FELDMAN, Bershad 
FELDMAN 
Bershad 
FELDMAN 
FELDMAN 
Milberg 
Milberg 


Bershad 
Bershad 
Bershad 
Milberg 


FELDMAN, Weiss 
Bershad 


FELDMAN 
FELDMAN 
Milberg 


FELDMAN 
Milberg 


FELDMAN, Milbe:g 


Weiss, FELDMAN 
Weiss, FELDMAN, 
Milberg 


FELDMAN 


FELDMAN, 
FELDMAN 
FELDMAN 
Weiss, Bershad 
Weiss, Bershad 
Weiss, Milberg 
Weiss 


Milberg, FELDMAN 
Feurstein 
interest of Mr. 


Mr. Feldman 


Bershad 


| 
| 
| 
| 
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| Affidavit of Jeffrey A. Barist in Support of 
| Motion to Disqualify 

| 

| 


testified that he never sent Foley a bill for services 


rendered with respect to the Blair transaction because 


| “the damned thing exploded" before the matter could be 
billed. (Feldman Dep. 567) Foley likewise testified that 

| he} never been billed for the Blair transaction (Dep. 

| 1101) and that he has received no bill from Milberg & Weiss 
in regard to this litigation and had no agreement with them 
: | as to how the firm was to be paid. (Foley Dep. 1115) under 
these cirev-stances, it is apparent that the ultimate fee 

Of Mr. Fel«uuan and Milkerg & Weiss, for services both before 
~§ | and after the start of this lawsuit, is dependent upon the 


result cf this litigation. 


i Conclusion 
| For the reasons stated above and in the attached 


| Memorandum of law, it is respectfully requested that the 


motion be granted. 


ee | hhc SE LA 
ee Jeffrey A. Barist 


Sworn to before me, this 


od/ at day of January, 1975. 


| bape 
{tis weer ule Reng 
my 


/ ‘AUGUSTA SEAMAN . 
Notary Public, Stato of New York . 
No. 24-8895525 
| Quelified in Kings County 
Certificate filed in New York County 
Commission Expires March 30, 1576 
] 


. fromm 28 


May 17, 1974. 
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Exhibit 1 Annexed to Affidavit of Jeffrey A. Barist 
Letter from Mr. Barist to My. Milberg Dated May 20, 1974 


WHITE &@ CASE 
14 WALL STACcET 


NEW YORK, N.Y. 10005 


JAB :HG May 20, 1974 


Arthur Young « Co. 
re_ Foley v. Vanderbilt 


_Qawrence, Milterg, Esa.’ , . *. 


Milberg & Weiss 

Cne Pennsylvania Plaza 
New York 10001 

Dear “Mr. Milberg: 


To confirm our telephone conversation of 


You advised me that plaintiffs in this matter 


g@xpect to call as a witness on their beholf Leonard 


Feldman. I informed you that it appears to us that 
DR 5-102 of the Code of Professicnal Responsibility 


‘therefore precludes your firm fron acting as trial 


‘counsel in this matter, We advise you of qur view 
before note of issue is filed so that your clients may 
make arranqements for o%her trial counsel while there is 
still considerable time before trial. 


Very truly yours, 


so 


ad PA : oe 
oe we. <-> a 
‘ Af, — ? Her * a Za 


Ps 
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Memorandum Opinion 


UNIZED STATES OISTRICT CCimt 
SOURS DIGTACT OY BL3 VOOR “she chk ty br cig fen cosen 
Os oh 60 © @ ONS OAS F OBS AGS OOS ODSH LH ZOBASOOT Sara 
t Bs P. FOLEY G Cd.,5 Lice, S51 Pes wey Bie 7y Har ea 2 hare Ay “hase 
POLLY, aid 448 A. WOLEY acd agi sie 
ANITA ee : en 2 


Toe - Plaintifiio, 3. * 0 Ciwe 4 4195, cut) 
“agpababe FS Ee Scant 40 


OLIVER D. VANLIBDILT, INES B. : 
RAVE, dike, TUCGIAS Mell-LL, BCR 
BAYOLD, RICVAD % Cuiad.Lat, WILLIAM 
G20SSCRUSER, ERAN LYCU, GLOLGE 
Louruaco, LELVELLS A. XL. TLD, 

RIA Ge: Je BUS, BLAIR & CO., mic. 

ond AKTUUR YOULG G& Cuwirlli?, - oe 


Defendants. .¢ . 


SEARS OA BEES S OOM BOS RVBVODSVDHVOVSAE saeeed 
; ’ 


Py e 5 a a 
at Ser. crf Re. 


ele Rem ee. 
so to oe, 
a 


OS Ci 


a 3 


2b Cj 


tne 

2 
Ae 
‘L3 > 
‘ +3 


AN 3070'S y 
e* s¥hGGdomssia sn ” 


4 


3 
F hls, 


Ce *, 


THEY, J, | "ey eee Seas 
, Defendant Arthur sik & Co. (“Arthur Young") moved 
eursuant to Fed, R. Civ. P. 37 for an order directing pleiatift 


bac ea 


Se) 
“ 


<> 5 
Pete tee + et sw cme Lt ee 


John P. Foley ("Foley") to answer certain questions to vbich*® 
. Falcy had objected at his deposition. The Court referred’ the 
matter to a magistrate to hear and determine. ‘the majiatrece’ 
.t.gendesed en oral opinion fo which he dented in part Pe geanted™ 
‘ta part Arthur Young's rotion. arthur Young bas requested xe: 
+ whew end revercal of that portion of the magistrate’s’ ‘opinions 
_.Wiaich dealt with Poley‘s assertion of tho “attorney-eltest privie : 


em me 
; eat ie ate 


' 


oe eee aes np ow, 


| 


BS? 26, y 
ee ee wre ee ye 
é ait 


Y: 


ttl Sel el net me 


ee ee 


lege... That requept hes been treated as a ‘motioa to rears. Le 
. For the ressons stated infra, chat portion of ‘the ‘paglotvate’s 


LS Ming eek 


Sa Ww ewig as 


. @epinion ie modified. 


a lh Tek aki 26 sar tee 
x ow aaah vr 
¥ . Pe ey ee oa of t y TT Se rag re ener cere 


ews 
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Plaintiffs allece is their compleint that defendenes 
Blair & Co., Inc. (“Blcir"), various individuals ond Arthur 
Young violated § 10(b) of the Securities Exchars Act of 2634, 
15 U.S.C. § 78§, and coumitted common law fraud by cating m3 
rial miorcpresentations and by failing to iscless nitertal 
facts regerding the financial condition of defendant Blois ur 
ing tha course of nogot! lations lesding up tos ecrics of apres 


ments, datcd April 3, 1970, under which plaintiffs loaned Blair 


$3 nilidon. Plaintiffs hava susd Azthour vemigrreteios indo 


pendent auditora--claiming that vaey rolied pon ea allegedly 


misleading report concariing Bleiz’ Fs) financtal status watch 
Arthur Young issuad prior to the tine placntifea entercd ‘tite 


’ 
ee. 3 te 


tha a nba ate with Blair. 
arthur Young did not participate in any of tha nsgotia> 
tions leading up to the signing of the agreenent. It theréfor 
cought by depositica of Foley to doteraine vhost was “actually 
represented to plaintiffs during the negotlations, wacther ‘those 
repre acatations were falea end Vasther plaintiffs ectually roe 
Aiea upon those representations. Upon advice of consol, roley 
refused to aaswor 28 questions on the ground that to campel~ 
ancvcre ould violate ths attorney-client privilega. Tour 02 
the questions ("Group 1") have been characterized be Arthur 
Young (Def."s Memorandum of Law, Appendix) ap questions hsviny 
to do with the ucture of tha scevioce rendered by Foley's ottcre 
ney--Leonard Feldman ("¥eldasn"); nins of the questions (ewiip 


* yew, bee 


oOo ceee nes eee nae ae ons + 
a aA ° 


ae 4 


(Se eee. come -ereeeen > 
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II") have been characterized as having to do with whether Foley 
consulted with Feldman regarding specific documents and agree- 
ments; ten of the questions ("Group III") have been characterized 
as having to do with information Feldman obtained from third 
parties and passed along to Foley; and five of the questions 
("Group IV") can best be character |: as questions regarding 
the substance of certain communications between Foley and Feldinan 
on specific occasions. 

It is plaintiffs' contention that Foley (and, foy that 
matter, Feldman) need not answer any of these questions bedgause 
Feldman acted in the capacity of counsel throughout the entire 
course of the negotiations leading up to the April 1970 agtee- 
ments. Arthur Young argues that Seidman és’ weeedese during /the 
negotiations were primarily of a business nature and that Feldman 
acted as Foley's business agent so that the attorney-client 
privilege cannot be asserted here. Arthur Young also argues 
that, even if Feldman acted as Foley's attorney in some respects, 
the matters sought to be elicited from Foley do not come within 
the privilege. A third argument made is that, by instituting 
this action, Foley has waived the attorney-client privilege. 

The magistrate apparently felt that the attorney-client 
privilege was generally applicable but ruled that Arthur Young 
could pursue three lines of inquiry. First, he ruled that Foley 
could not assert the privilege with respect to those questions 


directly solely to what Feldman reported to Foley about meetings 


~ 
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Feldman had attended with reprecsentativcs of Bleic, Tho csgise 


trote added, however, chat Foley need not testify as to the 
eutetance of any co.mments or advice folenan may havo given 
Foley vailo making these reporte. Second, to mapietrste ruled 
thot Folcy could ba askcd chet'iar he hed potaincd Regal advice 
concerning ‘the April 21970 agzcerents bus Cl that bo cs ad nor be 


asked tho cubttarce of that qovicee | ical 19, th, 
col Volcy wus her ‘poldaia had 


naghotsate 


ruled thas i¢ would ba ane 
given eny busiuess cuvice Co hime Tha patetgcte inddciteds 
howaver, that £¢ chat questica gere fice xed in 


arthur Young would bo bsered from pusoulng thas 2 Lina of qusse 
tioning. =P 


chs rie 3tlw 5 


The attoracy-clicnt ouvtianill” si sanbhan wig 42: a 


"(1) tho asserted holder cf tho privdlegs is oF ecocAs 
Go becouwe a clicat; @) thea pero C> vaca ina eccuunte 
cation w29 cada (a) 190 6 Cok oz2 ths tas of o EOUSEs 
or bis cubordinate and (bo) im coanmictica tis eh (his ceca 
municatica 4e ccvfas ¢3 3 Isuyes; (3) cu3 cca ecieciioa 
relates to @ fect or wadeh tha aetesar7 Lo 6 £ 
, fe ‘ by bis clicot “\) udti.ces tha Laren @ Bolan 
for tha purge os a perso tos (4) & 
opinica ca les ce £4) dex “a cceviccs CE iia) &GLSise 
tauce fa ceas legas PROCC LENZ, God coe fo) C2d ns tg es 
Icro aa besa (a) claiued and th) nist wanved by ti3 
elisate’ Usire i Strtrave E ttcas eu39 Packt Ey Comes 
4 


89 W. Sugpe hy PCS mre errr cysUF. 
" " The priviicge also oxtends to comsmmicat sons _ 62 
& Wigrores Evidence 6 2520 Qiens eon ss 
50 7.2.2. 273, 243 (S.Dit.¥. 1970, 
Acabicasctborkes 


" attornay to hie cient. 


og. 1961)$ Buctthoy we UAdahs q 
he, However, 4c does rot cover ca. attorecy ‘ eqezaiiat 
they are in the form 0% 2 inforzatio.. -F edwieor-thich oxo based — 4 
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“von converaaticns with third parties. Colton, tera freenn, | | 
305 &.246 639, 639 (24 Cix. 1952); United States v7. M-tre4 foates 
fhog Lachinery Cor., pune: » 89 F. upp. at 3.2; f Sasiebel Tmacn We Sa I 
Ir SMe AR Comes 49 7 QD. G2, €5°€3 (C.D. Ya, 
1269). aha, that postion of tha repistrczata xulios which 
ordered Folcy to testify an co $22 Mettor3 thich Faltuon- - 


Ovntring 


hesvacd fron third pertics enJd gopexted beels ta tin t5 cesptsd ::; 
in full. 


Uouzcer, Arthur: Young ean eleo cuactica Pole? zcoszie 


223 the eutstanca of apy comments or advica Folda:n ooy7 bcys .. 
Given Foley in tha course of those diucuspicns tescuse theso 
cerzunteations ara ret baocd wen tha canfid-atial eoomnatc:.tica 

: o-ife eH a eo 
of tho clicat. " 


“ 
‘ = 
‘ 


It ckould also be noted that tho privileze pertains 
solely to the éubstanca of commmicaticens, It docs net 


——— oe ee 
se 2 es : aie ar 


pres 
cluds inguiry into the éubjcct mattar of the ccomyiicasicns, 
SO9 Crrowealhy Pode Re Eid. 510, Advisory Coxsittcea’s Mote, ¢ 


A 


+o. 
= 


ThoweLora, Poloz Ccnzek refuse to onsivar questions of the patrre 


Teprescnted by Czcua In. 


« 


+ ae 2 
- eon ee em oe 
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te is alco elcur that, where tha attoracy cote 8&5 @ 
Rocothator or bustr2oe erent for bis client, tks ecafigouttas 
cormuniceticzs katzesa then ave ect prictleced. Jrsy 7 o-— 436 
cicr-t, 2(2 7.20 O09, 612 (24 Cir. 1539)9 Cc-aveea AG Poe “44 
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Te5tion eitiicy the aldent or tho attoracy rocardiag thy ocneral 


~5- 


ve Pit 
a JA 22 


Memorandum Opinion 


natura of tho attcrncy's services to his client, the ccopa of 
his authority as agent ond the eubstance of meattcts which tho 
attomoey, es ascent, fs authorized to pacs alexg to thicd perties. 
United fratea, MIT, 304 22d at 635, 653; [ritn4d 
Biateds ve Toltteg, 255 H.2d CAL (2d Cine 4958). , 
Tha trcaserips of Foley's ¢astiaony of Cho binahitton 
in question sheds Aictle licks wea Cue tesus 9f eucther Faldzsa 
was ecting ao en attorney or co Wwsiness egmsd Curing tha rez. 
tisticrs preceding conslusica of the April 1970 ocramzenta, At 
ona point, Foley wos acked: - s 
"“lAttoracy. for Arthur Younz} Qe Didha » (Poddaan’ 
unin Le UD elotiey of tal eksde pap €0 tha Gat 
stenco of tha agreencntsa? 


“{voley] A. That would be difficult to say, tony” 
eif@ficule te say. / 


."Q. Uho chared it? 


é , Ue chased it. But I had the -- chyiously had 
the voto fucctics Sccausa I wau tha perce puttin; vy 
Cha sccurtico. ua ao my coussale” Yr. ct 183.2/ 
(Euphasis suppiicd.) 


At yet enother point during the deposition, Foley atateds 
Se, Folds con give you a far better enswor to 
this qucstiica than £ can baciuuce his 40 ecre w= &3 is: 
more COaVeCoORE ‘witir tha lau, 3 £6 eeva couverccat 
sts emcls of tue intcmasica with sesoc\ets to £23 cars 
end ba reracicted eho 2a vith tha prrals ag pists 3 
Py eT ave Bs ary a Qipineds cuypiicd.) 
Yoley uot caly seve contradictory testiiwmy, bus ko. . 
eleo invoked the privi.sge im response to ( . whold questigas 


euch es those contained im Croup i which wight hive aided tha 


Colton v 
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end the scops of Veldzan's cuthority. Moreover, his respcases, 
as excuplified by tha pexticna of his testiceny cet forth ru-ra, 
were conclusory rathar than descriptivs. 

The Cours ap :.cietes tha = Astvato*e Cifficultics in 
determining the proper dispositien of thie matter. Usuever, 
the cepistrate's approach cauld perait Valey co invoke the prive 
Slese meroly by ensvering thet ha obtained “Icgal", rather thon 
"Wusinzess", advice fram Foldum. Tho more cppropiate ronsdy 
wt this ctcge of the proceedings is to depose Voloy ceais in * 
order to dotcroina che exact nature ef ths cervices Telcaon © 
weudeved aad the scope of Peldman's authority dering nazotine 
ticas. O£ course, Foley ved not reveal tha substance of any * 
ccngidentisl coummications et thie stega. However, before ba* . “}) 
cen be permitted to invcke the priviless ae to ths substaacs 
of confideatial ccrmmications, be must firct reveal specific 
facte which would tend to establish that rhe Poley-Foldeca roe 
laticaship was one of cttorcoy and client. fuch conalusory ‘~ ’ 
ansucra as ‘ile vas my counsel” or "Ue negotiated tho dcal” era . 
not sufficient. In ro Tornoe, $44 F.2d 020, 833 (2d Ciz; 2555). 
If, aftcr tha additional deposition of Foley, tha Court dotcre 
mines that Feldman's oarvices were of a business rsturo, Yolc7 
will be ords::4 to teatify as to the substance cf eny cenficene 
€fal ccommnic..tons he end Foldmaa may have had. If, on tha 
other hand, 1° becomes clear that Feldaan's sexviees ware of 
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a legal nature, the Court will then consider whether Foley has 
waived tho privilege. 

accordingly, Foley is directed to make himself avail- 
able ‘ter fusther depooitica by Arthur Young withia thirty (30) 
days of the filing of this opinion. Acchur Young fo instructed 
to questicn hin regarding the cpecific nature of Feldzsn'’s ccte 
yieca end the ecopa of FPeldcan’s authority curing the ceurso ¢: 


negotiatiaas wits Blot. Dalcy may also £0 questicss4 on, Bris 
chether Ko ecomsleed with Peltam eooavdiag evacttte da imate 
end _agrcomentse (Folcy need not ¢ divulge tha eubscere3 of: thoes 
commandeaticns.) Zinally, Axtiou ‘faung roy guastica Boley ree 
garding infornation which Feldman learncd from third paxties 
end subsequently commmicated to him and comunicaticas, in tho 
form of advice or comments, which Peldcan may have mada to Volc7 
an reference to the information Feldwan obtained from third 
pe.ties. Within ten (10) days of the completioa of Foley's 
deposition, Arthur Young is instructed to rencw the instant 
motion. At the. time, the Court shall reconsider vhether Foley 
can properly invoke the attornoy-clicat privilege with respact 
to those types of questions not covered by tha instant ordes. 
So ordered. : 
Dated: ew York, Mew York 
January 14, 1974 


> 


‘= 


JA 25 


—_ 
ete 


Memorandum Opinion 


ce J FOLEY & CO., uC.» et al., 
intizfs, 
eancinst- 70 Civ. 4194 
OLIVER D. VANDERBILT, et al., 
Defardante. 


e 
Re ee PL 


PDE DSS BWR BOB BIS BBAED OO © OP BL GBESLAA DLE OP SLBE GES & BGSBE 8VSSESESSS BOSE OY # 


KQOTNOTES 


Plaintiffs Prag cr that the ec of the attorney-client 
u/ privilczs is foverasd ot 7 gg of Ecv York. Sco Baird 
“ Ye Raceince, 945 2.24 623 (Sth Cir. 1950). who Cow 
persuaded, havcver, that, because fucicdiction ia this 
case is phone upon tne fcderal securities laus 
fedoral lav centvole. Seca Corner ¥. Wollivhixrex, £30 
F.2d 1093 (Sth Cir. 1970), Sexes Good isd, Cor uss, om 
(1971); Coltea y. Uattrd Britray, Sus wee 633 (20 Cis. 
1962); Wed. J. 5 “haviory Coumittee’s Lute. 


2/ “Ttr." refers to the transcript of Foley's depositicn. 
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LAWRENCE MILBERG 
‘MELVYN 1, WEeIss 

DAVID J. BERSHAD 
SAREO BPCCTHRIC 
BCRNAF -FEVCRSTEIN . 


PAUL LL. TULLMAN 


Honorable Charles H. Tenney 


United State 
United State 
Foley Square 


New York, N.Y. 10007 _ 


Dear Judge Tenney: 


‘ . We have agreed with Mr. Barist of White & 
Case, that the claim of attorney-client privilege in 
this case will be withdrawn and we therefore advise 
your Honor that the motion to compel plaintiff's 
answers is moot. 


LM: lr 


ec: Messrs. 


JA 26 


Letter from Ivir. Milberg to Judge Tenney 
Dated March 6, 1974 a . is 


MILBERG & WEISS 

COUNSELLORS AT LAW . : Z : : : - 
: ONE PENNSYLVANIA PLAZA : 

NEW YORK, N.Y. 1000! 


(212) 594-5300 ; CAGBLE AOORESS 
. LAMIWLAW 


MARTIN A. FROMER 


LEONARDO FELOMAN 
Coumse, 


March 6, 1974 


s District Judge 
s Courthouse 


Be: . Foley v. Vanderbilt, et.al. 
70 Civ. 4194 CHT 


_ Resp etfully, Sh yy 
LAWRENCE MILBERG. 


White & Case 

Milgrim Thomajan & Jacobs 

Fried Frank Harris Shriver & Jacobson 
Cadwalader, Wickersham & Taft 


Exhibit 4 Annexed to Affidavit of Jeffrey A. Barist 


Excerpts from Deposition Transcripts 


(All deposition pages annexed to the original affidavit 
are reproduced here, However, they have been rearranged 
sequentially by deposition.) 
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Excerpts from Deposition Transcripts 


Foley 
the agreements which we have previously marked as 


Exhibits 2 through 7, is that correct? 


> 


That's corvect, sir. 


You were represented by Mr. Feldman-- 


Q 
al 
Q 
A 
Q 
ma 
Q 
A : 


That's right. 

e-throughout this pericd? ; 

That is 

You had aa Mr, Feldman before this? 

That is right. Giawarses 

You chose him as counsel of your own choosing? 


a? 


That 's right, sir 


Q In the course of thes semana. sir, could 
you tell ustho at Blair 6 Company you met with? 
A Initially we met with Mr. Rush. He was the 


first person we talked with. 


‘And’ then later he bDrought~-i:r Mr, Richardson, 
and Mr. Vanderbilt. | 
And then a little later Dr. Heberle. That's 
Hag-s-e-r-l-e, I believe. Is that right? 

MR. FELDMAN : I wouldn't know. 

“LE WITNESS: I believe that's right. 

Mr. Ramsey, I met him but he took very 

Littleprt in the actval negotiations with me. 


Q- ‘Anyone else, sir? ; 


on" 


————  asnssarl 
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Excerpts from Deposition Transcripts \ . 
Foley ~ . \ 13 
; \ 
Q To use your phrase, when was there a meeting 
of 1iinds as to the substance of the cnea: 
A As defined in terns -- as I have defined it 
herve? 
4 
; Q Theat is right. 
A | I would goons sometios in Merch. | 
Q Did ‘He. Foldéman participate in the negotia | 


Which icd to the deeting -~ yes, he perti- 
eipated, y i So ee ee a eee cco! eit | 
Q Dic you duthorise hia to negotiate for you 
on your behalf? = 
A One hundred percent, yes. 
Q . Did he om you play the larger part in the 


negotiation which led to the meetings of the minds as 


to the substance of the agreements? 


A That would be difficult to sey, very difficul: 
to says 
Q You shared it? 
A We shesed it... But I had the -~ Obvi.ously 
. 


had the veto function because I’ was the person putting 


up the securities. He was my counsel. 


Q Sir, during the course of thase negotic’ tions , 


_ 
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i .cerpts from Deposition Transcripts Se ene 
Foley 232 : 
A I used the words "ostensibly" as synonymous 


with "presumably." 


die i pt Naas 


Q \. Did you have a meeting ‘wth representatives 


of Blair, § Co. on the morning 


‘testified to, did you <= 


A -: :It took place in the afternoon. 
Q Yes, it took place in the ofeeianin. 
-& . Biget. 
Q Did you have a separate siciet dine with repre- 


sentatives of Blair & Co.? 
A Not that I recall. 


MR. * BARIST: 


of Ay xl 3, 19707; 


ee ul that I recall. : | 
Q This is ie dw on which you signed these 
seiiiiitieits’ ; 
a “Not that I-recall, Mr. Barist. 
otis Ss Q ‘Prior to the closing which you previously 


Would you mark as Exhibit 


head of acthur Young & Co., report of certified 


public accountants, and 
that it is part 1. 


: MR. FELDMAN: 


VF 
H 
il 


, MR. BARIST: 


dated December 5, 1969. 
} 


indicating on page three 


What is the date of it? 


The coverins letter is 


26A, a document containing 21 pages, on the letter- 
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$ 


Foley 


(Documziit dated December 5, 
1969, containing 21 pages, on 
Avthur Young & Co. letterhead, | 

avked Defendant Arthur Young | 
Exhibir 26A for identification ,j 
as of tis date.) 


WR. BARIST: Could you mark as Exhibit 
26B a document whese first paze consists of the 
' letterhead of Arthur Young & Co., report of 
public eccountants dated December §, 1969, 
donahatien of &5 pages. | Ro ers fore 
Both documents were transmitted to me 
by plaintiffs’ counsel in response to ny notice 
to produce and sani in theiz upper right-hand perc 
corners the number 9 written in black ink, which: 
was on the docunente when I eioktiied them. The 
numbers in pencil are put on by my office and are 
not gheinaa. 4 
| (Docunent, first page on | 
Arthur Young & Co. letterhead, 
dated [Tecember 5, 1263 and 
consisting of 45 pages, marked ' 
.Defendent Arthur Young Exhibit | 


26B ‘for identification, this 
date.) 


Q Sir, I ask you to look at Exhibits 26A and 


\, 


263 for identificaticn and take your time and look at 


them and would you tell me, sir, have you ever seen 
} 


those docwrents before? 


2 = 
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Folcy | 234 . 
When I say "these docum2nts," I mean or 
Yes, I understend. 
I don't know -- 

MR. FELDMAN: The difficulty I have 
with this, Mr. Barist, is an interesting one. Both 
piuinene which ies cans from my office, when 
they were Xcroxed to you had only one staple 
through them. “These have obviously been separated, 
and’ apparently for some purpose anc then put 


together again. 


MR. BARIST: No, sir. Any additional 


staples were put through simply for security 
purposes. 

MR. FELDMAN: Can you explain these 
staple holes to mo? 

MR. BARIST: Yes, staples which did 
not take at first and ite) taken out and -- I 
said for security acinar 

MR. FELDHNAN: The only thing I am 
concerned about is the accuracy of the document. 
We can use it by all ricens, but I would like an 
opportunity to compare it. 


MR. ARIST: Certainly. 


AM 
“ 
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Excerpts from Deposition Transcripts « 


Foley 
. THE WITNESS : I mnie recall having seen 
these specific documents, lr. Bavist, although I 
recall at sone tine I sax rila2> documents, but 
whether it was these, frankly, I do not know. 
‘.. Could I ask you what you mean by “similar 
documents"? ‘ 
“hs A ‘Well, they vere large -- they were reports 
of Arthur Young. I do not recall the dates or the specifi-' 
contents of the ones I-saw. They were large reports, 


Many pages. 


Q You received previously, sir, oan reports 


of Acthur Young, large financial ‘reports? 

A Which I turned over to my counsel. And if 
his -- I would testify for the record that if his check 
or comparison of his file documents with these indicate 
identity in content, then these are the ones that I 
did see in the past. Okay? | 

Q Fine. 

Could I ask you, sir, when you did see 
these documents? 

A I don't recall the -- I can place it -- I 
recall the -- sane I happened to get them. Therefore I 
can give you some general idea of time. 


Q Could you do that, sir? 


4 
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Foley ' 236 


ethiralas oe ds oe. * 


A Somebody sent the.. to me from California. 
One of the subordinated holders sent them to me from 
Califeznia, as I recall. ind they sent them to me 
following -- and I do not recall how long following -- 
the meeting we held in the hotel in New York. 

Q When you say “meeting,” you mean meeting 
of subcrdinated lenders? | 

A That is right, sir, that I had called on my 
. own volition. .. pcan cana ee enn einem enen nance 

When did that meeting take place, sir? 

I believe it was in Septenber, sometime in 
September, 1970? 

That ‘is right. 

Q Were these documents which you testified to 
as having been received by another subordinated lender 
in California solicited by you or <.d they come in the 
mail unsolicited? 

A The latter. 

Do you reiember his name? 


I do not recall who sent them to me, 


I do not recall. 


Q 
A 
Q Did it have a covering letter? 
A 
Q 


Did he identify himsclf in some way? 
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Yolvy 


A He must have, when he sent ther. But I had 


a lot of contact with many o* these people in person at 
the wanes a and some by telephone 

Q ‘ Do you know what thos. documents are 
called, 26A and B? 

MR. FELDMAN: You mean the title 

on then? 

Q Do you ):now if there is & perticular technica? 
name for these things? Rta MMM CC ans Oh 

A I wouldn't say that I know, no. 

QQ. Have you ever heerd the phrase "Answers to 
financial questionneixe"? 

A I've heard that, yes. I've heard that. 

Q At any time during your negotiations with 


\ 
Blair © Co., did you ask Blair € Co. for their answers 


to financial questicnnaire? 

A I do not ponatt ever having asked that 
question. ; 

Q Do you know if Blair's answers to financial 
questionnaire were ines discussed during the negotiations? 

A Not to my best knowledge. 

Q Did you receive similar documents to these 

| ; 

during your negotiations with Blain? 

ae The first tine ee them uae when they 


_ 
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Folwy 
wera -ont to me following that hotel necting. 
Q Did you instruct your attorney in Septonber 


of 1970 to secure copies of answers to finencial qres- 


I don't xeeall -- 
MR. FELDiiAN: Just a minute. 
_THE WITNESS: I gave hin -- 
Mk. “ELDMAN: Just a minute. 
THE WITHESS: Secuy, 
MR. FELDIHAN: Can I have tl.sc quer: -o. 
Ti. tiiiaialiaiee ciete iia 
MR. FELDMAN: Don't answer the question. 
MR. BARIST: Hx. Feldman, I don't 
intend to invade your pxvivilege. 
MR. FELDMAN: Then if you don't, con't 
ask the question. 
HR. BARIST: Could you tell me 
you find asoiee with it? 


MR. FELDM+ii: =: Anything that he said 


to me, whether you describe it as what. did he say 


or whether you describe it or did you give him an 
instruction to do something, is an invasion of the 


Drivilese. 
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attorney and the client. 


‘ 


\ MR. SARIST: 


\ 


MR. FELDMAN: 


~ 


MR. BARIST: 


to Leonard Felden, Esa. 


Exhibit Arthur Young 27 and TI 
o 


MR. FELDI(AN: 


| 


} 
i 
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In that wierd have a 


\ \ 


! 


er 
different understanding of .ae privilege which 


will obviously have yo: he resolved in court. 


That may very well be, 


but I don't propose to debate it now. 


Would you mark as 


Defendant's Exhibit 27 a letter on the stationery 


“of Blair € Co., Inc., dated September 10, 1970, 


(Lette on Blair € Co., Ine. 
Stationery, dated September 
10, 1870, signed John P. 
Richardson to Leonard Feldman, ' 
Esq., marked Arthur Young 
\ Defendant Exhibit 27 for iden- 
\ tification, this date.) 


Q _ Mr. Foley, could you look at Defendant's 
ask you this, sir, if you 


recognize Mr. Richardson's signature on that document? 


Do you know his signatur 


corresponding to the letter marked 27 was ennexed to the 


affidavit of Mr. Feldman as an exhibit in a bankruptcy 


bearing the signature John P. Richardsen, addressed 


2 


? 


‘THE WITNESS: I don't know his signature. 


Q I.ask you, sir, if you know whether a document 


Ss ae ae 
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(Three page document headed 
"Blair & Company, Inc. Certi- 
ficate OF Amendment Of Certi- 
‘ficate Of Incorporation," 
marked Defendant Arthur Young 
Exhibit 38 for identification 
as of this date.) \ 


Q I pom you Exhibit 38, sir, and I oo eee 
sir, if this document was executed by Blair as part of the 
transactions involved e the pledging of your securities. 

A I don't Roane Mr. Barist. a 

ne 

- Not that I recall. 
in regard to the necessity for Blair to amend its certifi- 
cate of incorporation to grant you the options on Blair 


stock reflected in Exhibit 3? 


A I don't recall ever having any such dis- 


Q 1 Have | you ever had any discussions with anyone : 


cussions. It's  eonceivable Mr. Feldman did, but I don't 


_ recall having participated, if there were such discussions. 
| Q Did Mr. Feldman report back to you on dis-~- 
cussions which he had with Blair at which you were not. 
present? 
A. In some instances, yes, and in some instances, 
I would assume he did not. I don't recall that he gave me 


a blow by blow transaction -- account of what happened in 


each of his discussions. In fact, I'm sure he didn't. 


ee: a a 
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I couldn't even tell you how any meetings he had or when 


. ~ 


they occurred specifically. 


(CONTINUED ON PAGE 387.) 
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ee Foley 24) 
Q _Ia what instances rrould Mr. Feldman : 
report back ta you? a \ 
| 


A I can't answer that question. That would -- 
to be able to ensver that question would be eble to 


exhaust @ negative universe aid I can't do that, nor can 


anyone else. 


Q In what instances would he report back 
to you? : cn oe ah : 
PT BERSHAD: I think we ave beginning ° | 
_. to invade the privilege, unless you can in some way | 


phrase your.question betters... -- = s+ meme = oo 
Q ° You seem to indic2ite that there vas a 
dividing Line es to whether M>. Feldman would report 
back to you or not? 
A No, I didn't make that distinction. I 
simply said that in a number of meetings that he had -- 
is |} I assum2 he had -- he -- we had no subsequent discussicns 
19 about them. In other instanc2s we might discuss. It 
would all depand on whether he felt there was a ‘ial to 
confer with me in respect to getting my permission, that’ 
all. 
Q Did you give your attorney, Mr. Feldmen, any 
instructions as to under what or caiebndied he should 


report pack to you as to the neetings he held with Blair 
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1 Foley. 388 
* MR. BERSHAD: This is an invasion of 
3 the privilege. F 
4 MR. BARIST: I disagree. We'll claim 
: ! 
5 that question. 
i : 
‘ © 6 MR. BERSHAD: Don't ansuer the 
7 question. 


8 BY MR. BARIST: 


‘ 
hee eM Fe eee fee 8 
° 


9 ; Q Are you refusing <o answer that question 
Lg aa, RR err ea Sea are ie 

F 11 AU Yes, sir. 
ae D Bis: Q. During this deposition, sir, when in the 

18 past counsel has directed you not to answer, you have 

14 declined to answer these questions on the advice of 

15 counsel, sirt 

_ A That's right. 


oC e -& you know, sir, if the Blair amendment of 
18 the certificate of dncorporation, Exhibit 38, was reviewed 


by your counsel, drafts of that? 


I don't know. 


A 


2) Q Do you know if your counsel required it as a 


condition to the clesing? 


A I don't know. 


‘Po you know, sir, if it was necessary for 


Q 


Bleir € Co. 


to r2ceive consents fron Blair's shareholders 


JA. 42° 
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Mr. Feldman at the time you went into the transaction? 
A i would say we hadn't worked that out 
yet, Hr. Barist. 
Q Did you ever have discussions with him? 
A Pardon? 
Q Did you ever have discussions with him 


on that regard? 


A Again, that would be a very difficult 


question to answer, inall honesty. I'm sure he knew 
that Iws good for it. If he had a bill he submitted 
to me, I'm sure he knew that 1 would pay it and 
wouldn't question the bill. 

Q Had he submitted a bill to you? 

A ‘I testified that he had not submitted a 
bill, that's right, sir. 

Q - How was he to be compensated for the 
Hayden, Stone transaction? 

A He was paid by Hayden, Stone, that's 
understanding. 

Q I am going to state for the record-- 

A Come, where is your imagination, Mr. 
Barist? | | 

MR. BARIST: I am going to state 


for the recerd, I am confused, and it really 


ar ex ee 


; ee 
> be “ar : 
a eB tats’ <> oe 


sh Ge @ 4 
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A That is right, sir. 

Q Has Milberg & Weiss billed you for their 
services? 

A Not yet, no, sir. 

Q Do you have any understanding as to whether 
or not Mr. Feldman's services rendered to you in 
regard to the Blair transaction are to be included in 
any bill sent to you by Milberg & Weiss? 

: A I have no -- I have no knowledge of this. 

Q You have had no discussions along this line? 

That is right, sir. 
" MAGISTRATE GOETTEL: Let's go 

off the record just a second. 

(Discussion off the record.) 
MAGISTRATE GOETTEL: Back on 

the record. 

Q You did expect to pay Mr. Feldman for his 
services in regard to the Blair transaction; is that 
correct? 

A Yes. 


Did you expect to pay him in money? 


Was there any other form of compensation? 


Q 
A Yes, sir. 
Q 
A 


Not in love, Mr. Barist. 


2 
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of New York, sir? 


Yes, sir. 


1943. 


A 

Q When did you become a member of the Bar? 
A 

Q 


As of the year 1970, were you associated 
in the practice of law in this state with any firm? 
it Mee Killies elute | 
You were a single practitioner? 
No. 
Were you a partner in any firm? 
No. 
Were you practicing law in this seit 
A Yes, sir, I was. 
Q. What wan the nane of the office in which you 


were practicing? 


A Well, I have an office at Two Pennsylvania 
Plaza. iS DA 

Q No, I am asking, as of 1970,. sir. 

A That's what I'm answering you. 

Q You had, as of 1970, an office at Two 


Pennsylvania Plaza? 


A Right. 


Q Were you of counsel to any firm in that year? 


J 
fh s c 


a wu ff Y& 
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Q “nat firm was that? 
A Milberg € Weiss. 
Q as it called Milberg & Weiss in 1970? 
A No. | 
*@ What was the name in 1970? 
ee | Leibowitt, Milberg, Weiss & Fox. 
| Q Is Leibowitt, ib venne: Weiss & Fox a 


predecessor to the firm of Milberg & Weiss? 


A. Yes, sir, I should imagine so. 
Q Are you presently of counsel to Milberg & 
Weiss? | . 
-A Yes, sir. 
Q When did you first meet Dr. John P, Foley? 
A ‘I have no recollection of the year. 
Q Would it have been prior to 1970? 
A Yes, sir. 
oe Approximately how many years prior 
thereto? 
A I don't propose to speculate. 


Q:‘~ Would it have been less than five years 
7 


before? 

A I don't believe so. 

Q Would it have been less than three years 
before? | “3 


~ 


10 
11 
12 
13, 
14 
15 


16 |} 


17 
18 
19 


20 


21 


22 
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38 Feldman 
Q Prior to April 3, 1970, did you consult with 


7 


Mr. Milberg or anyone else at t.ie firm to which you were 
of counsel in regard to SEC rules or New York Stock 
Exchange rules in widieeail to the Foley transaction? 
A If I did I would regard that matter as 
privileged on behalf of my client, Mr. Milberg is 


also Dr. Foley's principal attorney in this matter. 


Q ° fam talking about matters prior to April 
3, 1970. 

A That ” what I am talking about. 
ee ae Was Milberg Mr. Foley's attorney prior to 


April 3, 19702 
A No. 
Q. Did Mr. Milberg represent anyone in regard 
to the Foley transaction with Blair prior to April 3,, 


19702 


A No. 


Q Prior to April 3, 1970, did you consult with 


any accountant in regard to the Foley transaction with 


Blair? bins 
A No. 
Q Did you consult with any investment adviser? 
A sini: 


ae 


Did you consult with anyone in regard to the 
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New York Stock Exchange in the period prior to April, 1970? 


A The only requirement -- the only inquiry I 


made was a general inquiry of Mr. Richardson whether or not, 


uments that he thought I should see 


there was any other doc 
| 


and his answer was No. 
Q When did you sila this inauiry? | 
A During the course of discussion. 
'Q On what date? 
A I have no particular date. 
The discussion came up on the question. of the 
warranties by Blair. 
Q ‘What warranties were these? 
A Well, the conditions contained in the agree- 
ment was a representation by Blaar right at the very 
beginning, they would warrant their full compliance with 
the SEC and the Stock Exchange. That was incorporated in 
the agreement, and -~ and this was the context within 
which my inquiry was made of Richardson when I asked him 
whether there was anything that I had to see, any other 
documents that he thought I should see and his answer was 
no. 
Q As of the time you made this inquiry to Mr. 
Richardson, do you remember what documents you had scen? 


A Nothing. 
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Q Did you ask any of these representatives of 
Blair 6& C.epany to furnish you with that document? 
A The only conversation I had with regard to 
documents other than those already discussed was the 
inquiry which I made of Mr. Richardson which I recounted 


to dad and his response which . ‘told — 


Q I ‘still would like an answer to my question 
as to whether or not you asked anyone at Blair to furnish 
you or to show you the Schwabacher answers. to Financial 
Questionnaire at June 27, 1969, referred to in the fourth 
paragraph on Exhibit 16. 


MR. BERSHAD: I think that has 


been answered. 


MR. BARIST: I would like to get 


a yes or no answer to that. 


a I don’ bi think the auestion is capable of an 


answer. . si 


If by asking Mr. Richardson whether there 
were any other documents, I -- there were such ocuments 
and he answered to me no, then obviously I asked for the 


document and his answer was false. 


Q Did you ever ask for that document specifically 


I asked for any document regardless of how 
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\ 
described J 

'Q In this inquiry to Mr. Richardson? 

A Jes. 

Q | Did you regard that question as encompassing 
the Blair answers to Financial Questionnaire at 9/26/69? 


A a haa | no particular ¢ daquneet in mind. 


I wanted any and every pacenenees that Mr. 
Richardson could in honesty as a member of the bar 
represent as being pertinent to the situation that I 


should have. His answer was that there were no such 


documents and I relied on his answer. 


Q. At any time, sir, did you ask Blair for a 
specific document, the representatives of Blair you dealt 
With, for a se document by name and was told in 
words or substance that they would not furnish that 
document to you? 

' A Mr. Barist, Blair never refused or agreed to 
furnish me with any document other than the documents 


already described. _ 


The situation was a very simple one. They 
were asked specifically whether or not there was any 
_ document which we should have concerning information about 


Blair. We were told no. And they were asked to subscribe 


to a warranty which covered the entire situation. 
) 


a 
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Q The warranty being the Rule 225 compliance 
warranty? 

A _ No, the warranty being that there was no 
investigation, that there was no proceeding; that there 
was nothing pending against them, and that they would be 
in full compliance with every regulation and every rule 


of every agency einmiiniiale, dneluding the Stock Exchange. 


Q ‘Tris was your “nderstanding of the warranty, 


This was my understanding of the warranty. 
Q ‘The request that they furnish you with all 
pertinent documents a this warranty -- 
A No, no, Mr. Barist, you are misstating. 


MR. BERSHAD: I don't think a 


request like that was made. 


Q If I misunderstood your testimony, sir, I 
apologize. 

A The testimony is very simple. They were 
asked to: warrant unconditionally their compliance with 
every statute and every regulation and every requirement 
of any governmental agency or of the Stock Exchange, or 


any Exchange for that matter. 
Q "Did you ask Mr. Richardson -- 


There was only onc qualification to the 


— 


33m 2 


eer 
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change in the waranty, and that was o, the question to 
the fact that they had disclosed to us during the period 
of time that they were dealing with us that they were not 
in complience with the net capital rule of the Exchange. 
It would have been unreasonable for you to ask them to 


warrant that which they had disclosed to us. 


Q | ‘Did you ask Mr. Richardson if there were any 


other documents pertinent te this warranty which you 


should have? 


| A No. I asked: Mr. Richardson what I described 


to you I asked him, namely, whether or not there were any 
documents which he thought I should have and his answer 


| 


was no. ! 
| ; 


Q Who else was present when you asked Mr. 
Richardson this question and peceived that answer? 

A Either Mir. Segal or no one, because we spoke 
usually in meetings which were attended by either Segal 
or Richardson. 

Q Did you report your discussion with Mr. 
Richardson which you have sant testified to to Mr. Foley? 


| 

' MR. BERSHAD: I think we may have 
: 

the privilege there. 


Q Are you claiming privilege te that? 


A Yes. 


ob oe eS PO 


—=— = = + 
i a 
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have taken place in July. Other than that, this was my 
first sini of a filing by Arthur Young. 

Q Were you aware before this meeting that there 
was a document entitled "Answers to Financial Question- 
naire?" 

en 

Cah Your answer, sir? Were you aware? 

-A The answer is the same as it was yesterday 
in response to the Same question. 

Q I show you Exhibit 26 -- that includes all its 
subpar*s on the Foley deposition -- and ask you when you 
first saw this document or the document of en Exhibit 26 
is a copy. 

A My answer to the eueetion concerning Exhibit 
and its varying parts is the same as the answer that I 
gave you in response to Exhibit 28. 


Q .- That you received it in either August c> 


September? 


A If those are the dates. It was either -<- 


the July or August -- you see, I have to relate to when 


John Foley received it, and that, of course, I do not know. 


' That would have been in either July or August. 


And I asked it of John Richardson in Septenbher, 


f Do you know if prior to April 3, 197v 


8 


prior 


‘ 
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to or on April 3, 1970, Mr. Foley received a copy of 
Arthur Young's Answers to Financial Questionnaire, Report 
on Answers to ne Questionnaire for Blair & Company? 

A I have no reason to believe that he did. 

Q Prior to April 3, 1970, did you have any 
discussions in regard to Blair & Company with anyone 
svhee than either the Foley soup or the representatives 
of Blair? 

A I'm afraid I don't understand. 

Q ‘You don't understand the question? 

A I don't understand the question. 

Q —° Did you have any discussions about Blair & 


Company with somebody other than either the Foley group 


or representatives of Blair? With third parties, in other 


words. 

A Well, other than the people in my office, 
the answer would be none, but I recall none at this time. 

Q By the set in your office, do you meanpeople: 
associated with the law firm of Milberg € Weiss? 

A Yes. 

Q Did you make any investigation to find ‘out 
whether the cadliianie the Blair representatives made 
‘ about the condition of Blair was as was told to.you by them 


A I'm afraid you'll have to be a little more 
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Mr. Luce, nothing ever came to my attention that suggested 
that he was not telling me the truth. 
Q Putaees April 3rd, the closing, sir, did you . 
receive every document from Blair which you asked them to 


furnish to you? 


A Prior to April 3rd, I hadn't asked them to 


furnish me anything. Documents were produced by both 


© oi'n at A&A WO N 


sides as they were required by the discussions and 


ro 
°o 


negotiations, but no specific document was demanded of 
: \ 
Blair, except in relation to the discussion that we had 


i} 
" 


yesterday when I asked Mr. Richardson whether there was 


a 
~~ ww 


any document that he knew of that I should see and his 


' response Was no. 


~ 
> 


If that falls into the category of a demand, 


port 
Ww 


then obviously I did demand. 


~ 
io) 


Q You testified yesterday, did you not, that 


ot 
a3 


after'the closing you had difficulty in getting from 


fhe 
0 @ 


Mr. Richardson all of the documents that were executed 


during the closing? 


N 
°o 


A That's a subsequent period. 


N 
ee 


Q I realize that. I am asking you if you had 


VN 
Ne 


that same situation of difficulty getting documents which 


the 
Ww 


were promised to you before the closing. 


A 


N 
> 


No, we all worked on the same documents so 


ne 


0 on au ts & SN 
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iy; Feldman 
opinions. | 
A ‘Yes, 
'Q aa you know if the firm with which you are 


of ‘counsel, Milberg & Weiss, prior “o April 3, 1970, had 


been’ involved in any actions involving accountants as 


apfendants? Ns dees 
A I believe they have. 
Q More than one? 
A I don't know. 
Q But they hate been involved in some? 
A I believe wn 
Q Did you discuss Exhibit 16 with anyone at 


f 
Milberg & Weiss? 
) 


A If I did, I wouldn't tell you, as I told you 
yesterday. 2 | } 

Q You regard that as privileged? 

A 


I regard that as activity privileged since 


Milberg & Weiss is also the attorney for Dr. Foley. 


Q I am talking about the period prior to April 


3, 1970. Prior to April 3, 1970, sir, you were the 


attorney for Dr. Foley, is that correct? 
) 


A Yes. 


Q ‘Was Nilberg £ Weiss also the attorney for 


Dr. Foley prior to April 3, 1970? 


/2 
ee 


o 


10 
11 
12 
13 


15 
16 
17 
18 
19 
20 
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Feldman 
A No. 
Q . Prior to April 3, 1970, did you discuss 
Exhibit 16 with aiesetin at Milberg & Weiss? 
A I would regard that ‘as privileged. 
Q For what reason, sir? | | 
A The presence in the same office of ae 


and employees in the course of matters which are handled 


in that office by me remain privileged so that if Milberg 


€ Weiss had learned something concerning Dr. Foley even 
if it never represented him they could not disclose it 


under the canons. 


0 _ You and Milberg & Weiss shares an office? 

A Tam counsel to Milberg & Weiss. 

Q iia: Sei your office in the same office as 
theirs? 

A Yes. My files are there, ‘na pe available 


to anyone who comes in. If that privilege didn't extend, 
it would be a disaster. 

Q . For all practical purposes, it is. the same 
law firm? It is simply. a different arrangement than that 
of a partnership, is that correct? 

A That is correct. 

Q But you would make no claim of a difference 


between your status with Milberg & Weiss being of counsel 


JA 57 


Exhibit 4 Annered to Affidavit of Jeffrey A. Barist 
Excerpts from Deposition Transcripts 


Feldman : 337 
as compared to as if you were a partner of the firm? 
A Oh, I would make a very real distinction. 
In regard to the claim of the privilege? 
A Not in regard to the claim of the privilege, 
because that privilege would extend even to mn 


employed by Milberg & Weiss who are not at all involved 


with me. 
Q That is correct. I understand that to be 
your position. My comment that that is correct is not 
meant to agree with you. | 
In hat way would you make a distinction 
to your being of counsel to Milberg & Weiss as opposed 


to being a partner of Milberg & Weiss? 


MR. BERSHAD: TI don't think this is 


getting into anything relevant. . 
A You aré far: afield.” 
MR. BERSHAD: If you want to prepare 

a memorandum of law and go before the magistrate, 

I guess you can.. 

0 Prior 7 the institution of the arbitration 
proceeding which I understand you to claim to be the 
cutoff point in terms of when work product Nastaanche 


that correct? 


A No, the work product bepan be fore. 
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\ 


thereof is a figure of $14,421,550 which is said to be 


the amount obtained by multiplying the umber of shares 


of common stock of CMC by $25. 
A Yes, that's what it says. 


Q _ That figure does not appeer in Exhibit 1222 


which is a draft of the same | agreement dated 3/22/70. 
e;, ai 
af “pid you ‘aie: any Aigeussion with representa- 


tives of Blair or CMC with regard to the number of shares 
of CMC common stock which were then outstanding. That 
Same paragraph appears on the bottom of Page 2 on Exhibit 
1222. 
A ° Your question was did I have any conversation? 
Q Discussions with representatives of Blair 


\ 
\ 


with regard to the number of shares of CMC common stock 


which might be outstanding. That is with representatives 


of Blair or CMC. 


A The discussions that I had were with Mr. Segal 


and Mr. Richardson who acted in both capacities as far as 


I was concerned. 


And the answer is yes, we had discussions. 


Q Do you recall the content of any such 


discussions? 
A No, 


Q Were you shown any documents which might 


C-) 


Cv 


¢ 
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evidence the number of shares of CMC common stock then 


3 outstanding?, 
4 A I was told what the number was. 
5 Q Were you shown any documents to evidence that 
6 fact? 
A I don't recall whether I was or I wasn't. 
' Q . ~ Dia you ask to see any documents which might 


evidence that fact? 


A I have to answer that in two ways. 
One, I asked Nr. Richardson to show me any 
and all documents that he deemed pertinent and necessary 


for me to see. Whether he showed me any document or he 


showed me how many shares were outstanding, I don't know. 


7 don't recall if there was a CNC balance sheet around 
which showed so many shares of stock issued or whether 
he said he would find out and get it for me. 

Mr. Richardson was not at all as conversant 
with the affairs of CMC as: he was with the affairs of 
Blair. So how that number came to us for use in these 


agreements, I don't know. 


If somebody said we checked with CMC and 
they told us this is the number we have outstanding, I 
} 


have no way of knowing at this time. 


Q I believe you said you asked to see all papers 


. 


4 


ss th oe 1 OB 
ee 
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A Things that I had read, heard and discussed. 
'Q Did you request from Blai., from any 


representative of Blair, any report of such nature? 

A Of what nature? | ees 

Q Report which you had the impression it was 
required to be submitted either to the New York Stock 
bacueeied or to the SEC or to another regulatory agency. 

A I requestzd of Mr. Richardson that he gave 


me any other document that he thought I needed, and asked 


him if there were such, and he said that there weren't, 


| 
and thet was it. 


Q You specified no specific document? 

A I did not know what to specify. I had to 
rely on Mr. Richardson to supply me with whatever he 
thought I required in order to do the work that I was 
called on to do. 

Q Did you request of any third party any report 
which you were under the impression might have been sub- 
mitted to a regulatory agency? 

A Pie had no impressions ‘ie it. I did not 
know what was cusubered. I did not know what was in 
existence. ! 


I asked Mr. Richardson what I told you I 
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given and that was the state of the ratter. 


MR. BERSHAD: I think it was 
covered in the prior depositions. There 

is some reference here on Page 322 to the 
same kind of thing andi you asked what 

was asked of Mr. Richardson and the 
financial statements and Exhibit 16, and wey 
I think we're just going over the same area. 

HR, GROPPER: But I believe Mr. 
Feldman said here today that he was under 
the impression that some report was required 
to be submitted to some regulatory agency. 

| THE WITNESS: No, no, no, you 
misunderstood what I said. 

I said the last time we were 
together, before this session -- whether it 
was at our first session or at our second 
session .- I have always been under the 
impression that member firms were under 
the jurisdiction of the New York Stock 
Exchange and were also supervised by the 
SEC and that both organizations had the 
authority that required that reports be 


rendered to them, period. Nothing has 
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Did you ask him whose loans they were? 


No. 


Did you know whose loans they were? 


No. 
Q Prior to April 3rd, did you receive a 
schedule of subordinated borrowings? 


A No. 

Q Did you ask for one? 

A | Not that I recall, NO. 

Q ‘Do you know now what loans had matured prior 
to February 28th or were about to mature? 

A No. I received a schedule subsequent, but 


I have never analyzed it to find out which loans were 


being referred to. 


~ 


Q Do you know whether or not that $2,104,000 


number refers to a subordinated loan of Mr. Ireland's? 


A I have subsequently learned that it might 


in part refer to him. 


Q Do you know: whether to the extent that it 
might refer “co one of his subordinated loans that that 
loan was, in fact, withdrawn? 
A Well, there were two -~ I have since learned 
that there were two roland loans. Which was the abi 


- pdinated loan -- whether either was subordinated or what 
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: Q Did you point out anything to him about it? 
8 A''’ No. I don't recall © doing. 
: ’ ve I'm sorry? Jeff, did you say something? 

( . 5 ‘ Q No, just mumbling. It wasn't a question. 


- I mumbled something. 


Could you turn to Exhibit 267 


a A Yes. I'm sorry, I looked at 27? 
aS, Siwanine oes eS 
10 Q 26 is the seats to financial questionnaire. 
: 11 A I see. Thon you have no -- 
yp Q Yes, wo do. I may not know how to ask 
13 questions, but the paraprofessionals know how to put 
4 || together exhibit hook: 


. 15 \ MR. BARIST: Off the record, 


(Discussion off the record.) 


17 ‘Q You ‘received this documont sometime after 
18 April 3rd; correct, sir? 
19. A That's right. 
20 Q After your receipt of this document, did 


you discuss it with Dr. Foloy? 


BARIST: Withdraw that. 


MR. 


Did you show it to Dr. Foley? 


No. 


Had Dr. Foley proviously seen a copy of it? 
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He saw it before I received it, 
~ You saw it in August of 1970? 

Yos, that's my recol. ection, 

That would be the first time he saw it? 

As far as I know, yes. 

Upon his receipt of this in approxinately 
August of 1970, did he say anything to you about this 
document? . | 

A Immediately when he received it? 


Q - Within a period of time of having received 


it, After his receipt, did-he say anything to you - 


about it? 
It’s been the subject of constant dis- 
cussion, 


| ; | 
Q ‘Within the immediate poriod following his 


98 at ee oe eee ee os 


receipt of this documei.*, did he say to you, in words 
or substance, “Why didn't we have this document whon 
we wero nesetiscine with blair?" 

A No. | 

Q | Why don't you go back to Fxhibit 2, 1f£ you 
could, sir. . . ty ‘ * 
A Yes. 
Q Could you turn to the soction on: withdrewsl 


rights? 
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Yes. Yes, go ahead, 


Have you read Mr. Richardson's testimony 


as to the derivation of the numbers used in the with- 


drawal rights paragraph of Exhibit 2? 


A 
Q 
A 


Yes. 
Does Mr. Richardson -- 


I don't recall that I read it. I think 


I've heard it. 


id what you hear accord with your recol- 


Q 
lection of how these numbers were derived? 

- ee: ae a. ahs it 

Q | In what ware do you remember it being 
different? on aes . 

A He made up the story. 

Q In deriving the $21,750,000, did Mr...Richard- 


son tell you that this was to reflect Blair losses of 


approximately $1,50u,000 botween September 26, 1969, 


and December 31, 19697 


A 


Q 


I have no such recollection that he did, 


In deriving the $21,750,000 » ed in the 


collateral agreement, did Mr, Richardson tell you that 


this reflects a book value of Blair. at Decembor 31, 


1969, of zoro? 


A 


No. 


ee 
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Q. In deriving the $21,750,000 used in Exhibit 


} | 
2, did Mr. Richardson tell you that this reflected 


‘expected recoveries of stock record differences of 


‘approximately $500,000? 
a im ar 
Q In deriving the $21,750,000 used in Exhibit 


2, did Mr. Richardson tell you that this reflected ex- 


pected losses in January and February 1970 of approxi- 


mately $1,000,000 per month? 

A My answers may have misled you, Mr. Barist, 
and I don't ia ns do that. Aes 
You are asking me very specific questions. 


That is not what Mr. Richardson told me at all. So 


that, you can go through a whole series of hypotheses, 


and I would have to say ‘no or yes. And it doesn't 


adequately describe or fully describe what actually 


occurred, ; 
What actually sensciieail I've testified to -- 
Q | Could you just answer the last wiaasteat 
A What's that? 
Q The last question was, °- let me ask the 


question this way: 
Did Mr. Richardson teil you. that Blair's 


estimated losses for Janua-y and February 1970 were 


wo daw? 
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approximately $1,000,000 per nonth? 
K _ Then let mo answer you this way: What Mr. 
Richardson told me I have previc .sly testified to. 
Q 1 don't think I specifically asked you tha* 
question. | 


A You could ask me whether or not Mr. Richard- 


son told me that the Dodgers lost on that day, in re- 


lation to the $21,750,000, and it would make as much 


sense. 

You have to take the questions fn the con- 
text «f what occurred. What occurred I’ testified to. 
Mr. Richardson testified the way he did. I don't pro- 


pose to debate, through you, what Mr. Richardson said. 


\ 


Q \ Did Mr. Richardson tell you that the 
$2,104, 920.25 figure used in the withdrawal rights was the 
amount of a loan from caainae Ireland expected to be 
withdrawn? 

‘.: I think that, better than anything else, 
Allustrates what's wrong with your question, Mr. 
Barist. The amount of the Ireland loan nover WeS 
$2,000, 000, it was always over $4, 000, 000. So if Hr. 
Richardson ‘tolls mo now that this is an Iroland loan of 
two million, and he told me that, that: we were to accept 


bat dir. Richardson is saying, ‘hat he was lying thon. 


+ eee 
ay ey err nes Ere ; 
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Q I just want to know whether he told you 
that specific thine, Either he did or he didn't, 

A No. He told me the two million dollars 
Tepresonted his estimate of what would be withdrawn 
shortly, or could be withdrawn, and therefore not 


properly included in the formula, That*s how it came 


back, And how he computed it, he didn't bether to 


enlighten me, 


Q i ‘Did you here. any Le AON with Dr. Foley 
as to the way in which these numbers -- let's start 
off with the $21,750,000 «+ was derived for purposes 
of the withdrawal rights nis nc 


A. Yes: 


Q What dia you tell Dr. Foley? 


A A told ms Foley that these were the figures 
that were Supplied to me by Mr. Richardson and Mr. 
Siegel, and told him exactly what the two million repre- 
sented, any potential withdrawals they felt should be 
made and therefore not properly included, since it con- , 
templated, as I once tried to explain, no withdrawals, 
and since they knew or anticipated, rather, that there 
might be those withdrawals, we couldn't have thom con- 
Sistently in there, and that's what I told hin, 


Q What about tho $21,750,0007 


e . = i i 2 
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A I told him that was a figure that had been 
supplied to us by Richardson and Siegel -- when I say 
“and ‘Siegol," as being the capital figure that we would 
‘use for formula purposes, as being the one most closely 
approximating actuality. 

Q Did you make any investigation as to where 
theygot this $21,750,000 figure from, what books and 

. records? | . 

ry No. 

Q If the $21,750,000 figure was wrong, either 
purposely or unintentionally, or what have you, ‘but’ 


if it was wrong, if it understated or overstated Blair's 


capital at 2/28/70, what would that then do to tho 


withdrawal rights in the fornuia? 

A .I don't understand your question at all. 

A Doesn't the operation of the withdrawal 
rights, as contemplated by the parties, ns you have 
explained them to us, depend on that original nunber, 
$21,750,000, being it least reasonably close to what 
it says it is, that is, Blair's capital at 2/287 

A No, it wasn't Blair's en There “never 
was such a thing as Blair's capital, That was a word, 
that the parties used for want of another word. 


Q ' Maybe I am not oxpressing myself clearly. 


e 
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suffer any loss for tho pleasure of being a prospective 
account, subordinated account. 

So they made the suggestion to me, ‘through 
their counsel, and I mentioned it to Dr. Foley, and he 
accepted the notion with shaurkty. bias eenreee that he 
wanted to know no further about en matter. He asked 


me if I would be satified with that, and I said I thought 


- SO6 


The question then arose as to how the fee 
would be set, and I said I would accept Hayden, Stone's 


counsel's evaluation, since I considered it a very ° 


fair gesture. And much to my amazement, they were 


far more generous than I ever expected thew $6 be, and 
that closed* the matter, because I couldn't very. well 
justify any: tarther charge to Dr. Foley. 
Q Did you ever send Dr. Foley a bill for 

the services rendered with respect to the Blair trans- 
action? Did you ever bill him with respect to the 
Blair transaction? ah a , 

Se No, not -- it never got off the sini 
the point where I would have billed hin, before the 
damn thing exploded. And I felt it would have been i 
very bad seite have billod him for that at that 


point. 
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' Richardson 


or short securities were discusse |, other than that 
adjustment of approximately one half million dollars 
that you previously testified to? 


“4 No. 


Q Do you recall any discussion during any of 
, those meetings at which time fails to deliver or fails | 
to receive were discussed? 
A No. 

Q Do you recall any discussion, during any of 
those meetings, at which time the profits or losses of 
the  ompany were discussed? 


JA For what period? 
\ 


Q . With respect to periods up to the time of the 


meetings, as opposed to formula periods thereafter? 


A Yes. There were discussions about profits and 


losses up through the month of January. 
Q Now, what were those discussions? 
A To get from Mr. Rush the best in-house figures he 


had for the months of October, November, December, 


January and February. 


To the best of my recollection, the indica- 


tions were that the total P and L losses between Septem-~- 


ber 26, 1969 and Decenber 31, 1969 were approximately 


“one and a half million; that estimated losses for the 


by losses in the period from September 26, 1969 through 
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‘months of January and February 1970 were approximately 
one million dollars for each month. 
Q At which meeting do you recall that being 
discussed? 


A. Well, it was discussed at one or more meetings in 


which we were formulating the withdrawal provision and 


arriving at the original capital figure. 


Q Do you recall making any notes of those 


daiscussions? 


A We were making computations on tabs and figures 


‘were--the results of our computations were being worked 


into the formula. I do not recall making any notes of 


the conversations. The results were set forth in the 


agreement as actually signed. 


Q Let us go into this business about the amounts 


that went into the formula. What did you call it, 


"Original Capital"? 


A ‘Yes. 


Q What does original capital mean? 


A For purposes of this agreement, 4t meant, as best 


I recall--it is the total of subordinated capital, subdor- 


dinated liabilities of Blair at February 28, 1970, reduce 


February 28, on an estimated basis, and adjusted for 
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A Well, there were estimated figures. Certain of 
the figures were estimated which the elements meking up 
the total original easaned figure had to be estimated. 
Q The estimates were the losses between 


September or jn January or February of 1970? 


MR. MILBERG: Object to the form of that 


question. 


Q Were the estimates you just referred to 
aia to the estimates for losses in January and 
February 1970? 

A | Those two monthly results of operations were two 
of the estimates that were used. | 

Q . This was told to Hr. Feldman? 

Yes. 

Q _ The other estimates that were used were 
estimates for losses between September 26, 1969 
December 31, 19692 

Yes. There were some in house figures, I believe, 
those months. This was still considered to be in 
estimate stage. They were unaudited. 

Q “These are the figures of approximately 

one and a half million dollars which you previously 


have testified to? 


A A million and a half to two million, I believe. 


a ur 


The results of an 
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I think a million and a half is the figure I remember 
most distinctly. 
Q _ In agreeing to this figure of $21,750,000 
with Mr. Feldinan did you come with Mr. Feldman to an 


agreement as to what you would regard the book value 


- Of Blair at December 31, 1969 to be? 


A Yes. I think we made the adjustment both up 


and down. The £5, gures cnat were subject to adjustment. 


operation is for October, November, 
December, available write-up certain assets which were 


not included on the balance sheet realistic market 


value, and certain back office recoveries which were 


Supposed to have been made subsequent to the date of 


the audit. 
Q _ This was all discussed with Mr. Feldman? 
A Yes. 
Q You came to the conclusion or the agreement 


for purposes of working this up to this $21,750 ,000 
figure that book value on December 3lst was zero? 
A Yes. 

Q Would it be fair to state that you take 
the million and a half to $3,000,000 in losses between 


September 26th and December 31st on one side on the 


credit side and on the debit side you put down the equity 


24 


25 


_. Was a conservative result. 
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at September 26th plus the re-evaluation of the 
Blair assets you refer to and then washed out tie 


zero, approximately? 


A ‘There would have been a certain cushion on the 


side of the assets, but this was what we thought it 


‘ 
The revalued assets were 


sufficient at least to pick up the estimated losses. 
Q Starting from the proposition that book 

value was zero at December 31, 1969 did you then go 

~~ showing the capital of the company at 


February 28, 1970, in house figures? 


A By capital, you mean the subordinated liabilitics? 
Q Yes. . ; 

A Yes. 
Q There was no equity at this point? 

A No. The equity was a minus figure. 
Q That was discussed with Mr. Feldman? 

A Yes. The estimated $2,000,000 losses in 


January and February. 


Q You subtracted $2,000,000 loss in January 


and February from the tote#l subordinated capital shown 

on a schedule on a format to Exhibit 702? 

A Yes. 
Q 


From the resulting figure you then further 
: ' 


Oey 
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subtracted an amount equal to the market value at 
February 28, 1970, Mr. Melville Islands' loan made 
in 1970? | 


A Yes. 


Q This was also discussed with Mr. Feldman? 

The reeson the value of Mr. Islands’ loan 
made in late February 1970 was subtracted from this, 
computation was made so as to come up with original 


capital was for what reason, sir? 


A Well, it was because it was expected that this 


loan of Mr. Islands' be withdrawn in some fairly 
aia future time. Tt would have been possible to 
include it in the original capital and then to try the 
value of that account aentne’. te original capital 
when it was withdrawn. But we elected not to include 
it as part of the original capital and require any 


charge against that figure if and when it was with- 


drawn, F 


Q This wus discussed with Mr. Peldman? 


Q By you? 


Yes sir. 


gs F-, previously testified at length in response 
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ecaversations tast you had with Dr. Foley since the 


Piling of this cvit on September 25, 19707 


Q. Is 1% covrect or ientt it? 
A Substentially correct. I don't recall anything 


specific ebovt tacse suits. IT knew that he wished m2 & 


Merry Christmas. i know a few things like thet. Zur 


Q Did you discuss your deposition tocey wita 


Hr. Feldman priors to the couxencement of tae deposition 


» 


A TI didn't discuss it with hin this moraing.- 


Q Prior to the comsoncevent of the deposition? 
A Yes, that 13 correct. 


Q Hhen Gia tiis discussion occur? 
fh Zeon tell voy tueve were tye discussions.. Tae first 
* 


one wo2 on April Lith. iow T em getting real ayecacic on 
ry dates. The i asen I rewanoer that, I cawe in heve to 
Rave Munch vith Hy. 
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fh That I ovgnt so talk to everyoody in concert, 
i wean tne group. 
q Which group, which 
A These people here. I thougnt there “were going to 


be wore. That xae about it.. I know I was pretty well 


Q was the next time you tellred to 
Hy. Pelay 317 


A Monday. 


YOu mcm, Y YoU. worn & .I63-. 
fh No. 


a 


licndaz? 


Ww * 


was yesterday. 
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Q What was. said yesterday in your discussions 


RP wmwod 


with -- first of all, who did you talk to yesterday 
in this cs¢fice? 
A I talked to beth My, Peldman and Mr. Weiss. 


Q Whos @ic Mr. Peldwen say to you yestercay 
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tell you. the date on wivich you becawe an 


Blair, and he wosld tell you the date 


A Well, 
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Affidavit of Edward N. Costikyan in Opposition to 
Motion to Disqualify 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


J.P. FOLEY, INC., JOHN P. FOLEY, 
JR., ANNE A. FOLEY and ANITA 70 Civ. 4194 
SALISBURY, : 


"(C.H.2.) 
Plaintiffs, 
~against- 
AFFIDAVIT 
OLIVER D. VANDERBILT, et @lis 


Defendants. 


STATE OF NEW YORK 
COUNTY OF NEW YORK) 


EDWARD N. COSTIKYAN, being sworn, states: 


1. I ama member of the firm of Paul, Weiss, 
Rifkind, Wharton & Garrison. We have been retained as 
counsel to the plaintiffs in opposing the motion of defend- 


ant Arthur Young & Co. ("Arthur Young") to disqualify the 


law firm of Milberg & Weiss as Plaintiffs' trial counsel in 


this action. 


2. Arthur Young's motion is predicated on Dis- 
ciplinary Rules 5-101(B) and 5-102(A) in Canon 5 of the Code 
of Professional Responsibility. The accompanying affidavits 
of Lawrence Milberg, Esq., plaintiff Jchn P, Foley, Jr. and 
Leokane Feldman, Esq. show that these Rules have absolutely 
no application in the circumstances of this case. We dis-~ 
cuss this conclusion in further detail in our accompanying 


brief. 
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3. In our view, a most unfortunate -=- indeed 
dangerous -- precedent would be set if Arthur Young's motion 


| were granted. It would enable a party to engineer disqualifi- 


transform ethical considerations into tactical weapons. 
would inject an-element of uncertainty into the practice of 


mary large law firms in this city (such as the very firm rep- 


\ 
j 
| 
cation of opposing counsel just before the trial. It would » | 


resenting Arthur Young in this action), which represent clients 
in both the litigated and non-litigated aspects. of the same 
matters -- and it would thereby deprive many clients of rep- 
resentation by counsel of their choice. None of these was a 
consequence that the Disciplinary Rules intended to produce. 
And none would follow if the Rules were properly applied, and 


not as Arthur Young would apply them here. 


4, We respectfully request and urge that Arthur 


= Coad U (thin. 
Edward N. Costiky 


Young's motion be denied. 


Sworn to before me this 
. a 
/ treat fel og Naren, 1975. 
tf le Wh 
Notary wapETe 
MARK A. B= ie Hew York 
Notary a ree BL 39705 County 
Quatif: itis " in fee eal 30, W976 


Crsttirecierel irpuee 7 
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Affidavit of Lawrence Milberg in Opposition to 
Motion to Disqualify 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


| 
| JA 84 
| 
| 


J.P. FOLEY, INC., et al., 

| Plaintiffs, - 70 Civ. 4194 
~against- : (C8...) 

OLIVER D. VANDERBILT, et al., 


AFFIDAViT 
Defendants. 


STATE OF NEW YORK ) 
: sSs.: 
COUNTY OF NEW YORK) 


LAWRENCE MILBERG, being sworn, states: 


1. I ama member of the firm of Milberg & Weiss. 
I submit this affidavit in opposition to the motion of de- 
fendant Arthur Young & Co. ("Arthur Young") to disqualify 


my firm as trial ccunsel for plaintiffs in this action. 


2. Arthur Young claims that Disciplinary Rules 
5-103(B) and 5-102(A) of the Code of Professional Responsi- 
bility preclude any member of Milberg & Weiss from trying 
ithis case because an attorney who is "counsel to" the firm 
(Leonard Feldman, Esq.) may be a witness at trial. Arthur 


Young is wrong, for the following reasons. 


3. Leonard Feldman has never been, and is not now, 
"in the firm" of Milberg & Weiss. He will not share in our 
contingent fee in this litigation. He will not be an advo- 
cate, trial counsel, or a member of otr trial team in this 
case. Nor, in all likelihood, will he ever be in the court- 


room, as he is suffering from a severe heart condition. He 
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will not be called as a witness by plaintiffs during their 
case-in-chief. If his testimony is offered at all, it will 
be during rebuttal and only because the defendants have made 
it necessary. His "counsel to" relationship with Milberg & 
Weiss will prejudice nobody because there is no reason for 


it ever to be mentioned to the jury. 


4, As “counsel to" our firm, Mr. Feldman regularly 
consults with us on a variety of legal matters. But he does 
not naetseisaed in firm profits or losses. He has never re- 
ceived a salary from the firm, and his clients are almost 
exclusively distinct and separate from ours. We have shared 
fees with Mr. Feldman on but a few specific occasions when 
we have formally worked together siiok at his, or our own, 
request. Mr. Feldman paid the firm for the space it rented 


to him, at a fixed rate. 


5. As “of counsel" to our firm in this particular 
litigation, Mr. Feldman has no interest in any fee my firm 
may receive. He has assisted in preparing for trial because 
of his expertise and familiarity with the underlying documents 
and transactions. But any compensation he receives for such 
services will not come from or through Milberg & eiss. And, 
it has never been, and is not now, our intention that Mr. 


Feldman would play any role in trying the case. 


6. Nor is our intention to call Mr: Feldman as a 


witness during plaintiffs' affirmative case. His testimony ~ 


jis unnecessary to plaintiffs' prima facie case. I never 


told Mr. Barist the contrary. I said only what is still 


true today -- namely, that Mr. Feldman's testimony might be 


necessary in rebuttal if the defendants force it by attributing 
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| statements or knowledge to him during their case.* While 
the defendants have the right to set up their trial strategy 
in any manner they deem appropriate, they do not also have 


the right to "set up" disqualification of opposing counsel. 


Conclusion 
7. DRs 5-101(B) and 5-102(A) were never intended 
to apply to circumstances such as those in this case. They 
certainly were not designed as tactical adversary weapons. 


Yet that is precisely how Arthur Young wouid use them here. 


8. This is perhaps best demonstrated by the timing 
of the motion. Arthur Young has admittedly been aware of the 
Supposed "disqualifying" facts at least since May 1974 (see 
Barist Aff., at 2). But it nevertheless waited until the eve 
of trial -- the time when plaintiffs would suffer the maximum 
prejudice if forced to find new trial counsel -- to make its 
motion. Its true purpose here, we submit, is tactical rather 
than vindication of an ethical standard. What it really seeks 
is to "disqualify" the plaintiffs from effectively prosecuting 


their substantial claims. This Court should not allow it. 


9. For the foregoing reasons, and those set forth 


7 


in the accompanying affidavits and brief, we respectfully re- 


quest that Arthur Young's motion be denied. 


wh ) . 
“ / dy 
- ey 4 yy 
t 
eee ee 7 / ° V/. Fame, 


Sf - - h-« ” 
Lawrence Milberg ZF 


Sworn to before me this 


130k aay of March, 1975. 


An rite p Ab huuthy 
Notary Public 


SAMUEL H, TURLTSKY 
NOTARY PUSLIC, S:5!- of Now Yor 
No. 31-4525355 


* Uyalified in Mew York Crs 
TMH ts = TT vite ; ry 


*Even then, because of Mr. Feldman's medical problem, his 
) testimony would probably have to come in through the transcript 
of his deposition. 
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Affidavit of John P. Foley, Jr. in Opposition te 
Motion to Disqualify 


UNITED STATES DISTRICT COURT 


Vike PObees ENG. 4 8 200.4 ; 70 Civ. 4194 
Plaintiffs, : CO... 7.) 
-“against- 


AFFIDAVIT 
OLIVER D. VANDEKMILT, ct al 


2 


Defendants. 


STATE OF NEW YORK 


COUNTY OF NEW YOKK  , 
JOHN P. FOLMY, JK., being sworn, states: 


pe I am an individual plaintiff in this lawsuit 
and I am also the president, und a principal shareholder, of 
the corporate plaintiff. I submit this affidavit on behalf 
of all plaintiffs in opposition to the motion of defendant 
Arthur Young & Co. ("Arthur Young") to disqualify the law 


firm of Milberg & Weiss as our trial counsel in this accion. 
There Is No Basis For Disqualification 


2. Arthur Young's motion is grounded on the 
assertion that a lawyer who represented me during the events 
leading to this suit (Leonard Feldman), and who is "counsel 
to" Milberg & Weiss, may -- because of the defendants' trial 
strategy -- be a witness at trial. The short answer to this 
is that plaintiffs have no intention of calling Mr. Feldinan 


as a witness during our case-in-chief. 


3. Further, Mr. Feldman is not a member of Milberg 


& Weiss. Nor will he act as our trial counsel in this action 
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or be seated at counsel's table. In fact, because of his 
serious heart condition, Mr. Feldman probably will not even 
be in the courtroom during trial. And, whether he appears 
as a witness or not, there need never be any reference’ dur— 
ing trial to his "counsel to" relationship with Milberg, &ee 


Weiss. 


4, Given these facts, there is no basis for 
Arthur Young's motion. No harm could be suffered hv Arthur 
Young, or any other party, if the motion is denied. In con- 
trast, if the motion is granted, my co-plaintiffs and I will 
be severely prejudiced: We will be deprived of effective 
trial representation, by counsel of our choice -- and our 
ability to prosecute this litigation will be hindered, if 
not destroyed. 

The Prejudice to Plaintiffs If 
the Motion is Granted 

5. This is a complex securities fraud case, in 
which plaintiffs seek damages in excess of $3 million, aris- 
ing out of our 1970 investment in defendant Blair & Co. 
("Blair"). The lawsuit involves many intricate questions 
of fact and law, which Milberg & Weiss have been investigat- 
ing for over four years of active pretrial proceedings. For 
example, there have been 31 days of deposition alone, produc- 
ing thousands of pages of transcript to be reviewed, digested, 
and readied for use at trial. But after all this, Arthur 
Young would now force us to search for new counsel to start 
fresh and take over management of the action -- on the eve 
of trial. Even if we could find counsel of sufficient com- 
petence willing to undertake such a ineninia’ task, the costs 


would be staggering. 
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6. Moreover, our present attorneys, Milberg & Weiss 


are perhaps uniquely qualified to try this lawsuit. For ex- 
ample, 4 -unting ques€i6ns abound in the case, and Milberg & 
naga 
Weiss have resident ertise baal the accounting field. Melvyn 
I. Weiss, Esq., who will conduct the trial, has a BBA degree 
in accounting; and Jared Spectprie, Esq., one of Mr. Weiss' 
' 
1 


partners involved in this case, is a CPA as well as an attor- 


ney. Also, I am advised that the firm itself has actually 


tried numerous securities fraud cases of this kind. Thus, I 
believe that few other law firms (if any) could offer us the 
specialized services we need, that we have received, and that 
we expect at trial, from Milberg & Weiss -- especially not at 


this late stage in the proceedings. 


7. Arthur Young undoubtedly recognizes that dis- 
qualification of Milberg & Weiss at this point could deal a 
fatal blow to our case. But that, I submit, is the very con- 
sequence it hopes to achieve through its motion. Far from 
seeking to resolve any ethical problem (for there is none), 
Arthur Young apparently hopes to resolve its own liability 
problems by disabling us from effectively prosecuting our 


claims. I trust this Court will not allow that result. 
The Role of Leonard Feldman 


8. Arthur Young reveals its tactical purpose 
through various statements in its counsel's moving affidavit 


dealing with the merits of the lawsuit.* These statements, 


* Consider, for example, this statement on the very first 
page of Mr. Barist s affida’' *: “Arthur Young was Blair's 
independent audito: and dia .t participate in any of the 
negotiations of the Foley-Blair agreement." Whether or not 
this is true, it is wholly irrelevant to the issue on this 
motion. j 


| 
| 
| 
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of course, have nothing to do with whether Milberg & Weiss 
Should be disqualified as trial counsel because of Leonard 
Feldman's role. We will not burden this Court with a re- 
sponse, except to rete our disagreement .ith Arthur Young's 
view of the case against it. Our detailed answer will be 


given when the merits are properly in issue -- at trial. 


9. Returning to this motion, our answer to Arthur 
Young's legal arguments is contained in the accompanying brief 
and affidavits of our attorneys. In the remainder of this 
affidavit, I shall discuss Leonard Feldman's precise role, 
hopefully correcting the misimpressions fostered by Mr. 


Barist's moving affidavit. 


10. Commencing in January 1970, I began negotia- 
tions with Blair concerning a possible investment by me and 
the other plaintiffs in this action. I was represented in 
those negotiations by Leonard Feldman, and not by Milberg & 


Weiss. 


ll. Late in the afternoon on Friday, April 3, i979, 
our negotiations concluded and we ‘ade our investment. On 
Monday morning, the first business day thereafter, the New 
York Stock Exchange ordered the liquidation of all insider 
subordinated securities of Blair, which led to losses to my 
associat -s and me of our entire investment, approximately 
$3 million. I then began to discover facts, previously un- 
known to me, which indicated that the defendants had defrauded 
my associates and me with respect to the Blair transaction, and 
which motivated me to bring this lawsuit. I needed lawyers to 
conduct such a litigation. Mr. Feldman suggested that I con- 
sult Milberg & Weiss. I did. And my associates and I sub- 


sequently retained them to prosecute our claims. 


| 
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Motion to Disqualify 


12. At no time before this lawsuit was planned 
did Milberg & Weiss represent me or furnish any professional 
services to me whatsoever. My only lawyer in the mtter was 
Leonard Feldman. I understood that Mr. Feldman had his office 
in a suite maintained by Milberg & Weiss, but I had no con- 
tact or relationship with that firm. In short, they were not 


my attorneys. 
| 


13. Once this litigation was instituted, Milberg & 
Weiss became my counsel in this matter. Mr. Feldman has 


sisted the firm in the litigation, but, as I stated earlier, 


ue Will not be trial counsel or part of the trial team. Nor 
is he sharing in the fee Milberg & Weiss may receive. Contrary 


| 
| to the distortions in Mr. Barist's affidavit, the simple fact 


is that plaintiffs have a contingent fee arrangement wth 


| Milberg & Weiss alone. 
14. Also, and again contrary to Mr. Barist's 
statements, Mr. Feldman's testimony is not "crucial to 
plaintiffs' case" (Barist Aff., at- 3). I am advised by 
Milberg & Weiss that our case-in-chief will be presented 
without any testimony from Mr. Feldman, and vhat this would 
have been so even if Arthur Young's motion had never been 
made. The only reason Mr. Feldman's testimony could be 
necessary is that the defendants called him as a deposition 
witness, and may now interd to set up their trial defense so 
as to assert that Mr. Feldman had certain knowledge or made 
certain statements. We would counter any such assertions 
with Mr. Feldman's testimony .uring our rebuttal case; but 


even then, I am advised that Mr. Feldman's testimony might 


have to be presented through deposition transcript because 


of his heart condition. 


ic 
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lu. -Finally, of course, Mr. Feldman has not been, 
and is not, in the firm of Milberg & Weiss. His "counsel to" 
relationship need never be mentioned to the jury. He will 
not be in court. Hence, there is no danger, as Mr. Barist 


asserts, that our trial counsel will be arguing their own 


credibility to the jury. 
Conclusion 
16. This case is a very serious one for the plain- 
been taken from me, wrongfully. I believe, by the acts of the 


defendants. If I am to enjoy any recovery, it will have to 


come soon, for I am already 64 years old. The least conse- 


quence of the relief sought by Arthur Young is that trial will 


inevitably be de ayed. 


17. My co-plaintiffs and I have great confidence 
in Milberg & Weiss. We want them to continue as our counsel. 
We want them to trv this case. Accordingly, we urge this 
Court, most respectfully, to deny Arthur Young's motion and 


to permit this four-year old action to go to judgment. 


j 
/ 


Sworn to before me this 
rirh day of March, 1975. 


eva F J Mh duchy, 


spel LS oe Public / 


SAMUEL TURETSKY 
NOTARY FPUSLiC, ‘s! ata of New York 
No. 31- Te 6 i 
alified in Wow York Coun 
Comat igslon Expircs ihurch 30, 1975 
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tiffs. Most of my capital, for which I worked a lifetime, has 
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Motion to Disqualify 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Jee, FOLEY & COW, INC... JIORN P. FOLEY, 
ANNE A. FUCLEY and ANITA SALISBURY, 
AFFIDAVIT 
Plaintiffs, 


-against- 
70 Civ. 41947 
OLIVER D. VANDERBILT, JAMES B. RAMSEY, JR., CHT 
THOMAS McCNELL, BRUCE RAYMOND, RUCHARD Mc- 
Di:RMOTT, WILLIAM GROSSCRUGER, FRANK LYNCH, 
GRORGE MOCRPURGO, MELVILLE 4. IRELAND, JAMES 
J. RUSH, BLAIR & CO., INC., and ARTHUR YOUNG 
& COMPANY 
Defendants. 


STATE OF NEW YORK ) 


COUNTY OF SUFFOLK ) 


LEONARD FELDMAN, being duly sworn, deposes and 


I was the attorney for the plaintiffs in the course 
ot their negotiations with the defendants, and make this affi- 
davit in response to that of Mr. Jeffrey A. Barist, who is the 
sole affiant in support of defendant Young's motion to disqualify 
the firm of. Milberg & Weiss, Esqs., from appearing herein as 
plaintiffs' lawyers. 

In his affidavit Mr. Tourist afficms, as if on his own 
knowledge and as facts, statemen’= of which ne has and can have no 
personal knowled 

I did not meet Mr. Barist until after this action startad 
Having met him, I at no time had any conversation with him relatie 
to my association with the plaintiffs or Milberg & Weiss. Thus, 
his averments as to my fee arrangement on this case are completely 


inaccurate and can only be attributed to an autistic imagination. 
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LL ' 

I have never entrusted Mr. Barist with my confidence and have 
limited my discussions with him to the barest minimum. 

Mr. Narist's argument based On his anticipation of 
My participation in the trial is fantasy. My health does not 
permit any such activity. Should the Court deem it appropriate 
I am prepared to submit medical confirmation of the foregoing. 

Concerning my fee for services rendered by me in this 
matter, I have never discussed this with Mf. Barist. At the 
appropriate time I will issue my bill for the time and effort 
spent by me and I have no interest in the fee of Milberg & 
Weiss or agreement to participate therein. When mr. Barist 
Statesthat I will share in the Milberg & Weiss fee he is in 
absolute error. 

For the reasons Stated, I respectfully submit to 


this Honorable Court that there is no merit to the motion and 


it should be denied. 


7 


‘ . Fig a 


‘ Leonard Feldman 


Sworn to before me this 


"de day. of March, 1975 


PATRICIA K. COLE 
Notary Pots State ng New York 
755210 


iw County 
arch 30. 1975 
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Reply Affidavit of David Hartfield, Jr. i 
Suppert of Motion to Disqualify 


UNITED STATES DISTRICT COURT 
SOUTIIERN DISTRICT OF NEW YORK 


J. P. FOLEY & CO., INC., JOHN P. 
FOLEY, ANNE A. FOLEY and ANITA 
SALISBURY, 


Plaintiffs, 
70 Civ. 4194 
~against- CHT 

OLIVER D. VANDERBILT, JAMES B. 
RAMSEY, JR., THOMAS “IcNEIL, BRUCE REPLY AFFIDAVIT 
RAYMOND, RICHARD MCDERMOTT, WILLIAM 
GROSSCRUGER, FRANK LYNCH, GEORGE 
MORPURGO, MELVILLE H. IRELAND, 
JAMES J. RUSH, BLAIR & CO., INC., 
and ARTHUR YOUNG & COMPANY, 


Defendants. 


STATE OF NEW YORK ) 
3) (escis 
COUNTY OF NEW YORK ) 

David Hartfield, Jr., being sworn, says: 

I am a member of the bar of this Court and of the 
firm of White & Case, attorneys for defendant Arthur Young 
& Company ("Arthur Young"). This affidavit is in reply 
to plaintiffs' papers opposing Arthur Young's motion to 
require the firm of Milberg & Weiss to leave the trial of 
this action to other, qualified counsel. 

The provisions of Canon 5 of the Code of Pro- 
fessional Responsibility whose enforcement is sought here 
are straightforward. They provide that "A lawyer shall not 
accept employment in contemplated or pending litigation if 
he knows or it is obvious that he or a lawyer in his firm 
ought to be called as a witness . ..". DR 5-101(B); see 


also DR 5-102(A). ‘Shere are four exceptions but plaintiffs 


do not cite even one of them in their answering papers. 
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Faced with the clear mandate of the Code, 
plaintiffs seek to have this Court carve four additional 
exceptions out of the Code. First. they contend that the 
Code should be ignored because this motion is allegedly 
"a tactical weapon" brought by opposing counsel to 


"engineer" the disqualification of plaintiffs' attorneys 


“on the eve of trial". Second, they suggest that dis- 


qualification is unnecessary because their current trial 
strategy calls for the attorney to act as a witness on 
rebuttal, rather than in plaintiffs' case-in-chief. Third, 
plaintiffs argue that the lawyer is not "in the firm" of 
Milberg & Weiss because he is "of counsel" and has a 
separate contingent fee arrangement with the client. 
Fourth, plaintiffs suggest that enforcement of this pro- 
vision of the Code would "inject an element of uncertainty 
into the practice of many large law firms in this city". 
Plaintiffs' proposed exceptions are precisely 
those that the Code of Professional Responsibility was 
designed against. No firm - large or small - is permitted 
to accept employment in the circumstances here, and if 
that firm accepts employment despite the mandate of the 


Code its disqualification is regrettably necessary. 


With respect to plaintiffs' claim that this motion 
is a “tactical weapon" brought to "engineer" 
the disqualification of plaintiffs' counsel 
on "the eve of trial". 


The Code states that "A lawyer shall not accept 
employment in contemplated or pending litigation if he 
knows or it is obvious that he or a lawyer in his firm 


ought to be called as a witness. . .", The Code thus 
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places the burden on the attorney offered employment in 
litigation to refuse to accept the retainer if he or a 
lawyer in his firm "ought to" be called as a witness. The 
burden is not on opposing counsel to make a motion to 
disqualify, because such a motion can only be made when 
the full fants of the lawyer's role come to light. Since 
DS ee also a motion of last resort, it can rarely be made 
prior to the completion of discovery, when counsel fails 
to step aside and substitute qualified trial attorneys. 
The facts of this matter exemplify why. the Code 
makes it the responsibility of the attorney to refuse 
employment in a matter if "he knows or it is obvious that 
he or a lawyer in his firm ought to be called as a witness". 
When plaintiffs started this lawsuit, the, and their 
attorneys were well apprised of the role of Leonard Feldman 
in the negotiation of this transaction and of the pivotal 
nature of his testimony. Arthur Young, a stranger to the 
Foley-Blair transaction, was not aware of these facts, and 
as the Court is aware, plaintiffs and tneir lawyers 
claimed the attorney-client privilege in an attempt to 
conceal Mr. Feldman's role. Mr. Feldman, acting as Mr. 
Foley's counsel at the Foley deposition, objected to every 
th spold question involving Mr. Feldman's role in the 
néswtiation of the complained-of transaction, and when 
Artiax ‘. ung moved to compel wane te these questions, 
we were met ‘ith the claim that Feldman was a "mere 
scrivener". (See Barist affidavit, p. 4). In January, 


1974 this Court directed Messrs. Foley and Feldman to 


appear for further deposition, at which their respective 


h 
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roles in the negotiation of this transaction could be 
explored, and it was not until later that year that the 
privilege was waived and the Foley and Feldman depositions 
were taken and concluded. 


, At about the time of the Feldman deposition, 


Jeffrey A. Barist, Esq., then a lawyer in my firm and now a 


member thereof, who had been working on this case, discussed 
with me the dual ‘awyer-witness Feldman role which was be- 
coming apparent. We concluded it would net be appropriate 
to suggest their disqualification to Messrs. Milberg and 
Weiss until after the completion of the Foley and Feldman 
depositions, because (1) we needed full facts as to the basis 
for their disqualification before asking them *> dis jiaiify 
themselves, and (z) if the facts required ai: ualifi in ROT 
we intended to afford Milberg & Weiss every Opportunity 

to step aside before bringing this motion. When tue 
depositions were completed, and the full facts were knov'n, 
we wrote on May 20, 1974 to plaintiffs' attorneys calling 
their attention to the Code and advising them as to our 
view that disqualification was required and that new 

trial counsel should he obtrined (See Exhibit ], Rarist 
affidavit.) Mr. Barist sid I decided to write this letter 
in the Spring of 1974 in order that no claim would ever 

be made that disqualificat’*7n was sought as a tactic on 

the eve of trial and in order that plaintiff Foley might 
have ample time tc obtain new counsel who would not need 

to swear his case. We did not receive a substantive a.. wer 
to Exhibit 1 from Messrs. Milberg and We'ss (other than 

to acknowledge receipt) until ten months after the 


problem had been brought to their attention. It was after 
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Milberg & Weiss, nOtwitiistanding Exhibit 1, made clear 
their intention of remaining in this case that we felt 
compelled to make this motion in order to protect our 
client. This motion has also been made before the 
filing of a Note of Issue. 

Plaintiffs now assert that Arthur Young's 
refusal’ to act precipitously without knowledge of the full 
facts amounts to a "tactical weapon" to "engineer" dis- 
qualification at a late date. Their argument really is 
that a law firm may accept employment in violation of 


DR 5-101(B), attempt to deny the role of the attorney as 


a fact witness during initial pre-trial discovery, and 
then claim that the opposing party is engaging in "last 
minute" tactics although ten months have passed after the 


facts requiring disqualification have been brought home 


to plaintiffs' attorneys. Such an exception cannot be 
read into the Code. 


With respect to plaintiffs’ clain that disqualification 
should be denied because their current trial strategy 


calls for the attorney to act as a rebuttal witness. 


The Code states that "A lawyer shall not accept 
employment in contemplated or pending litigation if he 
knows or it is obvious that he or a lawyer in his firm 
ought to be called as a witness. . ." DR 5-101(B). This 
elear and direct language makes no distinction between 
‘rimary and rebuttal testimony; in fact, the prohibition 
would apply even where the attorney is called as a witness 
by the adverse party. Compare DR 5-102(A). 

Plaintiffs' proposed exception permitting a 


dual role where the witness is not called until rebuttal 


test imony must be rejected. The reasons for the Code 
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provision are as compelling when the attorney is called 
in rebuttal as when he is called on direct. The prejudice 
to defendants is as serious no matter how plaintiffs 
intend to structure their case. Moreover, plaintiffs’ 
assertion that the "necessity" for Mr. Feldman's testimony 
will arise because of defendants' trial strategy is 
frivolous. (Memorandum, page 5) Mr. Feldman's testimony 
is compelled not by the defendants but by the facts. Mr. 
Feldman, along with Foley, participated in the negotiation 
of the transaction, and what he was told is necessarily 
relevant to this alleged non-disclosure case. For 
example, as the plaintiffs well know from the deposition 
record, John Richardson, in-house attorrey for Blair & Co., 
Inc. during the negotiation of the Foley transaction, 
testified that Mr. Feldman was informed of ma*™*2rs germane 
to Blair's financial condition which plaintiffs and Mr. 
Feldman denied ever knowing. Mr. Feldman's testimony 
will have to be offered by them at one time or another. 
Equally important, plaintiffs cannot create a 
Code exception where the attorney is called as a rebuttal 
rather than a direct witness lest attorneys structure 


their cases for the purpose of avoiding the strictures of 


the Code. One purpose of the Code of Professional Respons- 


ibility is to remove from litigation strategy any con: ‘d- 
eration of the desire of counsel to remain in the case. 
In this connection, we note that plaintiffs' counsel now 
propose to prove a non-disclosure case without offering 
the testimony of one of the two parties who participated 
in the negotiations. 


Finally, plaintiffs refer to the state of Mx. 
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. Feldman's health, although they never assert that he is too 
ill to testify. In any event, the Code does not make any 
distinction between live testimony and testimony read in 


through a deposition. In either case, the credibility of 


Mr. Feldman's testimony will be central to the case. 


With ...pect to plaintiffs' claim that Mr. Feldman is 
ioe sly “of counsel" to Milberg & Weiss. 


The Code states that "A lawyer shall not accept 
employment in contemplated or pending litigation if he 
knows or it is obvious that he or a lawyer in his firm 
Ought to be called as a witness. , .". The Code does not 
restrict its rule to partners but to any lawyer "in" the 
firm. As counsel to Milberg & Weiss, Mr. Feldman is “in" 
the firm for the purposes of this prohibition. Indeed, 
plaintiffs' description of the economic relationship 
between Mr. Feldman and Milberg & Weiss might accurately 
describe that of many partnerships in the practice of law. 

Plaintiffs suggest that the prohibition of the 
Code. should be avoided here because Mr. Feldman does not 
have a direct interest in the contingency fee arrangement 
of Milberg & Weiss. Mr. Feldman himself attributes the 
statements in the Barist moving affidavit to the "autistic 
imagination" of counsel for Arthur Young, and he states 
that he never discussed his fee arrangement with us. How- 
ever, both Mr. Foley and Mr. Feldman testified with regard 
to Mr. Foley's outstanding obligations co Mr. Feldman, 
and the pages of their “ce 0sition transcripts are attached 
hereto so that the Court can determine itself the facts of 


the matter. (Exhibit 1) These facts show that the 
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compensation of Messrs. Feldman, Milberg and Weiss is 
dependent on the outcome of this case, and whether they 
have separate contingency arrangements with Mr. Foley, or 
one, is an insubstantial distinction. 

Equally insubstantial is plaintiffs' claim that 
Mr. Feldman may not appear at counsel table and that Mr. 
Feldman's relation with Milberg & Weiss need never be made 
known to the jury. First, the Code makes no distinction 
depending upon whether counsel sits at the witness table. 
Second, a basic issue herein is whether Foley availed 
himself of information contained in documents filed with 
the NYSE and SEC. The jury is entitled tc know that Mr. 
Feldman, who negotiated * complex securities arrangement, 
was at the time "of counsel" to Messrs. Milberg and Weiss, 
whose expertise in accounting and securities matters is 
attested to in their answering papers herein. There is no 
averment in any of the answering affidavits here that 
Mr. Feldman failed to consult with members of the firm to 
which he was “of counsel" about a transaction as to which 
Milberg & Weiss assert they are "uniquely qualified". 
Indeed, the deposition record shows there was such con- 
sultation. (See Barist affidavit, p. 9). 
With respect to the assertion that this motion should 


be denied because it would "inject an element of 
uncertainty into the practice of many large law 


. firms in this city". 

Plaintiffs' final reason for seeking denial of 
this motion is that it would make "uncertain" the practices 
of “many large law firms in this city (such as the very 


firm representing Arthur Young in this’ action)". Suffice 


it to say that no “uncertainty” would be injected into our 
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practice. Indeed, we suggest that “uncertainty” is most 
generated where spurious exceptions are read into clear 
rules. As for the lawyer - whether his firm be large or 
small - who accepts “employment in contemplated or pending 
litigation if he knows or it is obvious that he or a lawyer 
in his firm ought to be called as a witness", he and his 
client can only look to him as the cause of any resultant 
‘uncertainty". If Milberg & Weiss wished "certainty" it 
was incumbent upon them, knowing the facts as they did, to 
have brought the issue to this Court's attention for 
guidance at the very inception of this litigation. 

In conclusion, I have also read the letter of 
March 17, 1975 from Mr. Costikyan to the Court, requesting 
Oral argument on this motion. I believe that the require- 
ment of disqualification is so clear here that oral ax~gument 


would be an unnecessary burden on the Court's time. 


WHEREFORE, it is seapect fully reque: .ed that the 
Code of Professional Responsibility be enforced as it was 
written, and that Milberg & Weiss be directed to substitute 
qualified trial counsel in their stead without further 


delay. 


U ‘ 


4 


isis © aati si Jx, 


Sworn to before me this 


3lst day of March, 1975. 


et Tae gee 
. - , 
a - aN ) 


1 ie 4 - 


Notary Public 


ALLAN L. GRO?PFER 
Notary Public, Stato ef New York 
No, 31-64£95°0 
Qualified in Now fork County 
Commission Expires Merch 20, 1976 


26 


as 


"i 


Exhibit 1 Annexed to Reply Affidavit of 
David Hartfield, Jr. 


Excerpts from Deposition Transcripts ‘ JA 104 
1099 : 
Foley i 
to hear it. 
Q Going back to Mr. Feldman, at the ti.. 
you retained hin t, vrescnt you with res: sci to 


the Blair transaction, was your agreement as to his 
compensation in writing or oral? 

A Oral. 

Q Did you make an agreement with hi 3 to 
his coripensation before the transaction was 
consumnated? 

MR. MILBERG: You mean as to the 
extent of his comrensation or the fact of his 
compensation? There is a difference, Jefcrey. 

MR. BARIST: First let's do it, the 


fact of his compensation. 


Q Was that done before the deal was 
consumnated? 

A I would say yes. 

Q liad, you made an agreement with himas to 


the manner or nature of his compensation before the 
deal was consummated? 

A Not specifically, no. 

Q Did you have a general understanding 
with Mr. Feldman? 

A That's difficult to answer. 
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Excerpts from Deposition Transcripts JA 105 
1luc 
Foley 
Q Was Mr. Feldman in any way to be compensated 


by means of options you received on Blair or CMC stock? 
A No, 
n Was ne to he paid by you in cash, you 
know, receive money for the services? 
A I would say yes. 
0 Was he to have any participation in any 


of the benefits, if any, you received from the Blair 


transaction? 
A I don't know how to answer that question, 
Q Was he to be paid -- 
A I don'. understand the question. 
0 Was he to be compensated, for example, 


out of any securities in Blair you received, Blair 


stock or CMC stock? 
A. Wes 
MR. BARIST: Could you read back 
the question when I said was he to be paid in 
cash, money? 
(The prior quesi on and answer 
were road.) 
Q I gucss I might as well ask the question 
directly, Mr. Foley. How was Mr. Feldman to be 


compensated by yw. * What was your understanding with 
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Foley 1101 
Mr. Feldman at the time you went into the transiction? 


A T would say we hadn't worked that out 


yet, ‘ir. Barist. 


Q Did you ever have discussions with him? 
A Pardon? 
Q Did you ever have discussions with him 


on that regard? 

A Again, that would be a very difficult 
questio: to answer, inall nonesty. I'm sure he knew 
that Ivas good for it. If he had a bill he submitted 
to mc, I'm sure he knew that I would pay it and 
wouldn't question tho bill. : 

9) Had he submitted a bill to you? 

fh I testified that he had not submitted a 
bill, that's right, sir. 

C How was he to be compensated for the 
Hayden, Stone transaction? 

A He was paid by Hayden, Stone, that's ny 
understanding. 

Q I am going to state for the record-- 

A Come, where is your imagination, “Mr. 
jarist? 

MR. BARIST: I am going to state 


for the recorc, I am confused, and it really 
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Foley 1102 
doesn't help me any to have Mr. Milberg and Mr.- 
Foley laugh at me -- 

MR. NILBERG: We are laughing at 


you because we realize this came as a hig surprise 


to you. 

Q Mr. Feldman was paid hy Hayden, Stone? 

A That's my understanding. 

Q Was lhe acting as your lawyer on the layden, 


Stone transaction? 


A Yes, he was, 

Q Was Blair supposed to pay Mr. Feld.aan? 

A I have no knowledge of any such discussion, 
‘ir, Barist. , 

Q Did you ever have discussions with Mr. 


Feldman -- 


A You mean about his being compensated by 
Blair? 
Q Yes. 
- A No, I don't recall any such discussion. 
0 the was to pay Mr. Feldman for his 


activities in reyard to your transaction with Blair? 
A It was my understarding that I was going 

to pay him, "rr. Parist. | 
Q How were you going to pay him? On what 
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Excerpts from Deposition Transcripts is 1103 
basis? 

A We had not worked that out. , 

Q Nid vou ever have any discussions with 


him as to that? 
A Asain, within the time period, right? 
MR, MILBERG: Any time. 
Q Let's start with up through April 3rd. 
A I don't recall our discussing exactly 
how he was going to bill me, no, I don't recall. 
0 Nid you have any discussions afterwards? 
MR. MILBIRG: I am going to object. 


MR. BARIST: Why? The Judge 


still wants to know what Mr. Feldman's participaticen 


WAS, 
MR. MILRERG: He said he had no 
participation in the transaction, and he had 


no -conpensntion deriving out of the profits or 


any part of the securities which were involved or 


which would derive to Mr. Toley out of Blair, 
and IT an not going to permit you to ask that 

without the Judges specifically ruling that we 
have n right to so that far in time from the 

point of the original retniner, That's it. 


I think vou have gone far enough 
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Foley 
to develop the nature of the relationship. 
IR. BAPRIST: I don't think we have 
at all. 
MR. MILBERG: You may disagree 
with me, but I -- 
Q Did you ever havo any conversations with 


Blair as to how 'r. Feldman was go ng to be compensated? 


A Not that J recall, Mr. Sarist. 
0 Did Hr. Feldman have any discussions 


with Blair as to Mr. Feldnan making a subordinated 
loan? | 
A If he did, he never told me. 

(Magistrate Goettel entered the 
hearing room.) 

MR. BARIST: Your Honor, we just 
rei. ned an interesting thing. Do you renember 
vestorday ‘Mr. Milberg made a vary big affair 
about the Hayden, Stone affair had nothing to 
do with the Judge's order? 

MAGISTRATE GOETTEL: -I thank his 
sneech was that he interpreted the Judpe's 
order as restricting you to the Blair § 
Company deals, and th-t he didn't think it 


implicitly allowed you to ge back to Hayden, Stone. 
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Foley tw Sale 1105 

MR. MILLERG: T did say to Mr. Barist 
on the recora, before we submitted it to your 
Honor, that my view was under tho Judge's order 
he had a right to interrogate as to Blair, and 
{f Blair led him into anything whore he could 
test as to what Mr. Foley testified as to 
Blair, he could ask him what he wanted about 
Hayden, Stone, if it was pertinent to the direct, 
examination, 

I didn't say he couldn't ask about 
Hayden, Stone under all circumstances. 

MAGISTRATE GOLTTEL: It was the first 
order we brought up, and ! suggested that in 
reading Judge Tenney's decision, particularly 
the last page, at first he lists a lot of 
things that he anticipated you doing, which in 
effect started with Blair, and then he had 
directions for you to come hack to him, and — 
didn't restrict you fron going to Hayden, Stone 
as a means of testing his responses with 
respect to the Blair Company transactions 
and Mr. Feldman's ‘ivolvement. 

I simply suggested that you start 


it with Blair and go through that first, ond 
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Excerpts from Deposition Transcrints . JA 111 
Poley 11006 
then if it became necessary, and I said I 
hoped it wouldn't because maybe you would pet 
what you had to out of Blair and ?!r. Feldman, 
you could then go to Hayden, Stone. 

MR. BARIST: I have been over this 
subject, and I hayv< been all over the lot. 

I would like if your iionor could spare ne five 
minutes. ‘ 

MAGISTATE GORTTEL: I will warn 
you this, at 4:90 o':lock there are ten or 
12 attorneys com: .g in on limitations of liability -- 

MR. £2 IST: We will be finished 
by 4:00, 

Mk. MILBERG: There is one series 
of questions he asked which I objected -- 

NR. BARIST: Let me ask the 
questions. 

MR. MILDERG: You have already asked 
it, and I want to gct it into focus, if you 
don't mind, Jeff. 

The question is the terms of Mr. 
Feldman's -- his function, his role in this 
matter, whether he was an attorney or a business 


agent. Nr. Barist asked Ur. Foley whether he 
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Foluy | : 


retained ‘ir, Feld. in in this matter, br. Foley 
Answered yes. Ho asked him what he retained 
him as. As an attorney. What for? To sive 
legal advice and revicw any agreenents that 
vere nut on the table. 

fle asked what his compensation was 
coing to he, and he said, "I was going to 
pay Sin.” Then he asted him ether oucstions 
after that -- which in my view establishes 
the attorney -- 

MAGISTRATE GOLTTEL: WhEt were the 
questions? 

MP. 'ILPERG: The next questions 
were, did you pay him yet, and be said no. Did 
you have discussions with Mr. Feldman as to how 
he was going to Le paid or vhen he was joing 
to be paid? 

I thonyiit that was past what was 
required to be brought out under the terms of 
Judge Tenney's order. 

MAGISTRATE GOETTEL: I don't agrec 
with you, Mr. “'lherg. In fact, evon absent 
Judge Tenney's orler, you can ash an attorney 


whether or not he has certain clicnts and on 
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what day he saw them, and thinys of that 
nature, and I think the details of his retention 
in terms of what fee he is paid, and so forth. 
do not fall within the privilere. 

MR, MILBERG: Tf urderstand that. 
Rut the question is whether -- it is not a 
question of privilege at this stage. It's 
a question of whether Mr. Feldman was retains d 

<a 

as an attorney or a business agent. 

MAGISTRATE GORTTEL: I understand, 
You are saying is it relevant to what Judge 
Tenney sent him back here for? 

MR. MELBERG: That's correct. 

MAGISTRATE GOFRTTEL: I think it 
is, for this reason: You nay various neople 
in various ways, and very often the way in which 
you pay a nerson is indicative of what function 
he is serving. For example, if yeu hire a man 
to buile a house, you pay him for the conmnletion 
at a flat rate. If you hire somchody to supervise 
the building, he very often ts paid on an hourly 


basis. 


And if a disvute arises as whether 


aman was a contractor or a supervisor on behalf 
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of the owner, knowing the terms of his 
compensation will often help you detormine that. 

Now, J am not certain whether a 
per hour rate here, or a lump rate, or some other 
percentage rate, pike aus Slashes whether 
he is acting as an attorney or as a business 
agent. I won't try to predetermine it. But 
I can see the vossihility that the terms of 
compensation, pargicularly how it is to 
be measured, could he indicative of what functions 
he was serving. 

MR. MILBERG: I might further add 
that I permitted questioning as to whether ‘Mr. 
Feldman had a piece of the action. That I 
permitted, That was answered in the negative. 
That I can understand, because I certainly 
would ask the same questions if I were:in 
Mr. Rarist's position. 

Also the testimony was that Mr. 
Feldman has not yet been paid. That's one thing. 
I just want to get this narrowed down to what 
our real dispute is. 

MR. B/"IST: The most important 


piece of testimony, and I want to go back to it, 
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Foley 

is during the Hayden, Stone negotiations, 

during which time Mr. Foley claims Mr. Feldman 

was his attornoy, Mr. Feldman was not paid by 

Mr. Foley, Mr. Feldman was paid by Hayden, Stone. 

MR. MILBERG: He never asked any 
questions about that. I am not going to object 
to that. | 

MR, BARIST: I couldn't ask a 

sank ien without getting cither laughter or 

an objection. 

Mk. MILPERG: I'm sorry, the 
laughter was not laughtor -- 

MAGISTRATE GOETTEL: Gentlemen, 

you are wasting timc. You don't have much tine 

left. Go on with your questions. I think 

it is proper to inquire into the terms of Mr. 

Feldman's compensation and retention, 

BY HR. BARIST: 

Q Let's go back to the Hayden, Stone 
transaction. This is the first time in which Mr. 
Feldman acted for you as your attorney, sir? 

A That's ritht, sir. 

Q When Mr. Feldman began acting in regard 


to the Haydon, Stone transaction, did you have any 
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, Foley 5, nl 
2 discussions with hin with respect to his compensation? 
3 A No, I did not. 
4 Q Purine the entire course of the Hayden, 
° Stone transaction, did you have any discussions 
6 with Mr. Feldnan as to his conpensation? 
7 A I did not, “Mr. Rarist. 
8 es Mid you -- 
9 A “y assumption with hin, as with any 
10 other professional man, was that I would pay any bill 
1) |]. he rendered. 
12 Q Did “Mr, Feldman render a bill to you out 
13 of the Hayten, Stone transaction? 
14 A No, sir, he did not. 
15 Q Did he render a bill to Wayden, Stone? 
16 A I do not know. 
17. a Did he tell you he ae vate by Hayden, 
18 Stone? 
19 A Yes. 
20 Q Did he tell you why he was paid by Hayden, 
2) Stone? 
22 A No. he did not. 
23 : Q Wore you surprised when he told you 
24 ae was paid by Haydon, Stone? 

. 25 A I can't answer that. 
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MR. BARIST: Would your Honor 
direct the witness tw answer? 

MAGISTRATE GOLTTEL: I don't 
think it is a proper questic: 

THE WITNISS: You «re right, your 
Honor. Thank you very much. 
in Had you had discussions with Hayden, 
Stone as to whether or not Hayden, Stone was to 
pay Mr. Feldman's fee? 

A No. 

Q When did Mr. Feldman tell you that 
liayden, Stone paid his fee? Was it before or after 
you had begun negotiations with Blair? 

A It was well before, as I recall, Mr. 
Rarist. 

Q Did you have an agreement with Mr. Feldman 
as to on what basis his fee for serving as your 
representative during the Hayden Stone negotiation 
would he? 

A I believe you asked me that question, 
The answer was no. 

Q Was Mr. Yeldman to be offered any part 
of any sccurities or beacfits you received from Hayden, 


Stone? 
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Foley 
A Not to my recollection, no, sir. 
Q When you retained Mr. Feldman to act 


as your representative for the Blair transaction, 
did you have any discussions with him as to his fec? 
A No, sir. 
Q Did you ever have any discussions with 
Mr. Feldman as to his fee with respect to the Blair 
transaction? 
A Not that I recall, no, sir. 
Q Let's go now specifically past April 3, 
1970. 
THE WITNESS: His questions, your 
Honor, up to this point, have all related to 
the time period up to April 3, 1970. We 
have had that on the record many times, 
MAGISTRATE GOETTEL: That's the 
comnencement of this suit? 
THE WITNESS: The closing. 
MR. BARIST: April 3, 1970, is the 
Closing of Mr. Foley's transaction with Blair, 
Q After April 3, 19/0, did you have any 
discussions with “r. Feldman 1s to his fee with 
respect to the Blair transaction? 


A I can't say that I did, Jeffrey. 
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Excerpts from Deposition Transcripts JA 1 19 
Foley 1114 
Q Was there wer any communication -- 


forgetting the April 3rd cutoff point. At any point 
in time, hes there ever been any communication 
between you and tir. Feldman with respect to any 
fee of ils on the Blair transaction? 

A I don't recall any communication. 
With respect to Mr. Feldman now. 

Q Did you have any communications with 
anyone with respa.t to Mr. Feldman's fee on the Blair 
transaction? 

A I can't recall that I have. I have 
reccived no bill from him, and I can't recall having 
discussed this with him, per se, that is with him 
about his fee, Mr. Feldman's fee. 

Q There came a point in time when you 


retained Milborg §& Weiss? 


A That's right, sir. 
Q When did you first retain Milberg & Weiss? 
A I can't recall that, Jeffrey. I think 


the first occasion on which Nilberg & Weiss was at 
all involved in my situation was the occasion of the 
New York Stock Fxchange arbitration, at which Mr. 
Milberg was presont. 


Q This was in approximately August of 19707 
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services? 


That is right,.sir. 


Has Milberg & Weiss billed you for their 


A 


Q 


or not “r. Feldman's services rendered to you in 
regard to the blair transaction are to be included in 


any bill sent to you by Milberg & Weiss? 


A 


Q 
A 


Not yct, no, sir. 


Do you have any understanding as to whether 


I havé no -- { have no knowledge of this. 
You have had no discussions along this line? 
That is right, sir. 


MAGISTRATE GOETTEL: 


off the record just a second. 


(Discussion off the record.) 


MAGISTRATE GOLTTEL: 


the record 


Q 


services in regard to the Plair transaction; is that 


correct? 


A 


0 


> 


You did expect to pay Mr. Feldman for his 


Did you expect to pay him in noney? 


Was there any other form of conpensaticn? 


Not in love, Vir. Barist. 
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1116 
Foloy : 
Q Did you expect to pay him by means of 


a compensation other than moncy? 

A No. 

Q Did you discuss with Mr. Feldman whether 
or not his compensation on the Blair transaction was 
to be on an hourly basis? 

A I had no such discussion with him, Mr. 
RBarist. 

Q Did you have any discussion with him 
as to whether it would be a lump sum? 

A I had no such discussion with hin. 

Q Did you ever ask Mr. Feldman why he has 
not submitted a bill to you? 

A No. I've been very thankful that he 
hasn't, 

Q Was Mr. Feldman's compensation, in acting 
for you on the iLlair tiansaction, in any way contingent 
upon the success of the Blair transaction, from your 
point of vicw? 

A I'vo hed no discussions with him about 
this, Mr. Barist, 

Q Was this your understanding, though? 


MR. MILBERG: You mean his internal 


understanding? 


VAIN i 2 ON REV N C) DD 


54 


Exhibit 1 Annexed to Reply Affidavit of David Hartfield, Jr. 
Excerpts from Deposition Transcripts JA 12 2 
é, . : e 1 1 1 7 


Foley 
MR. BARIST: Yes. 
MR. MILBERG: I object to that, 
MAGISTRATE GOETTEL: In effect, 
what you are asking him now is whether or not 
he and Mr. Feldman discussed it, did he intend 
not to pay Mr. Feldman if the transaction didn't 
turn out well. | 
MR. BARIST: Was i+ ais under- 
Ste:.ding that }... Feldman was not to be paid 
if the transaction did not turn out well. 
MAGISTRATE GCETTEL: I won't allow 
that question, but I will allow this 
question, if you want to use it. 
Was there any implicit under- 
standing between you and Mr. Feldman that 
his payment on the Blair matter was contingent 
upon how the matter turned out?. 
MR. BARIST: I will adopt the 
Magistrate's question. 
THE WITNESS: I can't really answer 
that question, honestly, your Honor. Because 
I had no discussion vith Mr. Feldman in 
respect to his method or the extent or ameunt 


of the charge. So I just don't see how 
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Foley lll 
honestly I can answer that question. My only , 
answer would be, I don't know. I have no 
basis for an opinion. 


Q Just so we have the record clear on 


this, ‘ir. Foley, up through Aptil 3, 1970, with 
respect to your subordinated loan to Blair, your 
attorney was Mr. Teldman, not Milberg & Weiss; correct? 

A That's right, sir. 

Q And “Milberg §& Weiss first was retained 
by you in regard to the New York Stock Exchange 
arbitration in the summer of 19707 

A I said that -as the first occasion on ' 
which any member of that firm was present at any 
of the negotiations or other contacts I had in 
respect to the Blair affair, that's right, sir. 

Q You testified carlier that tr. Feldman 
had acted in the past as attorney for certain 
real estate Syndicates in which you participated. 

A That's ripht, sir. 

Q Did Mr. Feldiansend a bill to these real 
estate syndicates? 

A I do not know, 

Q Do you know who paid Mr. Feldman for. his 
Services in that connection? 
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A I do not know. 

Q Were you, as a member of the syndicate, 
ever billed for Mr, Feldman's services, your 
proportionate share? ‘ 

A No, I was not, sir. Personally, I was not, 

Q Do you know if the syndicate itself was 
ever billed? 

A I don't know. I assume they probably 
were, but I don't know. 

Q Were these syndicates partnerships? 

A It is ny understanding that they were, 
but sometimes they were partnerships, sometimes they 
got involved in corporations, and sometimes they 


shifted from one to the other. 


Q ‘hat is your best understanding of how 
Mr. Feldman was compensated for his services rendered 
to these real estate syndicates? 

A I have no knowledge, “Mr. Barisz. I 
have no knowledge of the extent of Mr. Feldman's 
compensation as attorney for those syndications, 
or the method whereby he was compensated. I have no 
knowledge, I have never scen any -- I have never 


discussed it with him or anyone there. I've seen no 


piece of paper relating to it. I've heard mw people 
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talk about it, yry.. never concerned myself with it, 

Q Do you have any reason to believe that 
‘Mr. Feldman was Paid by someone Other than the real 
estate syndicate? 

A I have no hasis for an opinion what - 
soever in this regard, 

MAGISTRATE GOETTEL: Mr, Barist, 
you are beating this to death, Why don't 
you move on? 

Q Mr. Foley, maybe there is a lack of 
imagination, Did Mr. Feldman ever submit a bili to 
oe 8; Foley §& Co., Inc.? 

A No, sir,not to my knowledge, 


Q Did he ever submit a bill to any of the 


Plaintiffs in this action? 


A Not to ny knowledre, Mr. Barist, 

Q In regard to the Blair transaction? 

A Not to my knowledze, 

Q Did you ever discuss with Blair § Company 


the manner or method by which Mr. Feldman was to 
be compensated? 


A I don't recall ever having had such a 


discussion, no, sir, 


MAGISTRATE GOLTTEL: Mr, Barist, I ani 
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going to have to get back into these other 
matters. 

(Magistrate Goettel left the 
hearing room.) 
Q Did you ever have any discussions with 


anyone with respect to Mr. Feldman's compensation 


in regard to the Dlair matter, at any time? 


A I can't recall that I did, Nr. Barist. 
It's conceivable that I might have, but if I did 
I don't recall it. 

Q If I change the word "conversaticn" to 
"communications,"' is the answer the same? 

A Yes, sir. 

Q Did anyono at Hiayden, Stone ever tell 
you why they paid Mr. Feldman's bill? 

A I never discussed this with anyone at 
Hayden, Stone as to why they paid his bill, Mr. Barist. 

Q Did you ever hear from anyone, at any time, 
as to shin Whe Feldman rendered a bill to Hayden, Stone 
or why Hayden, Stone paid it? 

MR. MILBERG: He never said that 
Feldman render::d a bill to Ilayden, Stone. 
A I don't knew. I never said he rendered 


a bill to llayden, Stone. 
MANHATTAN REPORTING CORP. 
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Q You said he was paid by Hayden Stone? 

A That's what I said. That's what he told ne. 

Qq He told you that? 

A Mr. Feldman told.me that. 

Q You have no idea why? 

A Why ‘Ir, Feldman told me? 

Q You have no idea why Hayden, Stone paid 

him? 
A I don't know why they paid him. That 


was their decision, Mr. Barist. I could speculate, 
I suppose, on a lot of things, but I don't know why 
they maid him, I have no way of knowing. 

Q Did you have any reason to belicve 
that anyone other than yourself, ‘rs. Folcy, “irs. 
Salisbury,or J. P. Foley & Company, or any combination 
of the four, would pay “Mr. Feldman for his services 
rendered in. regard to the Blair transaction? 

THE WITNESS: Would vou read the 
question, please? 
(The pending question was read.) 

A No, I had no guardian angel, If I 
‘did, I didn't know him, Mr harist. 

Q Did ‘Mr, Feldman, to your knowledge, 


ever receive any compcnsation for his services rendered 
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Folcy 11°3 
with respect to the Blair transaction? 
A Not as far as I know, 

MR. BARIST: One of these days, 
Mr. Milberg, you will have to tell me what 
was the missing eenetae I dicn't ask. 

MR. MILBERG: It may come out at the 
trial. If you ask it in a form that can be 
answered at the trial, maybe it will come out. 

I know as much about it as you do, or as 

little, I'll put it that way. 

Q Is Mr. Feldman's conpensation with 
respect to the services rendered to you, rendered with 
respect to the Blair transaction, in any way contingent 
upon the success of any litigation presently pending? 

A I have held no such discussion with Mr. 
Teldman. Iie has not indicated that that is the 
case, i!lr. Farist. 

MR. BARIST: Give me a couple of 
minutes to look over sone notes. 

(A brief recess was taken at 
this tine.) 

MN. BARIST: No further questions, 
Mr. Milberg. Your witness. 


MR. HNILBERG: No questions. 
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suffer any loss for tho Pleasure of being a prospective 
account, subordinated account, 

‘ So they made the Suggestion to me, through 
their counsel, and I mentioned it to br, Foley, and he 
accepted the notion with alocrity, and decided that he 
wanted to know no further about tho matter. Ile asked 
ue Af I would be satified with that, und I said I thought 
SO. 

The question then arose as to how the fee 
would be set, and Y said I would accept Haydon, Stone's 
counsel's evaluation, since I considered it a vory 
fair gesture. And much to ny anazenent, they were 
far more generous than I over cxpected them to be, and 
that closed the matter, because I couldn't very well 
justify any further Charge to Dr, Foley. 

Q Did you. ever send Dr, Foloy a bill for 
the services rendered with respect to the Blair trans- 
action? Did you ever bill him with respect to the 
Blair transaction? 

A No, not -- it never got off tho ground, to 
the point where I would have billed him, before the 
damn thing exploded, And I felt it would have been in 
very bad taste to have billed him for that at that 


point, 
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MR. BARIST: Why don't we break here 
for lunch, if that's all right with you? 

MR, MILBERG: It's okay with me. 

(Luncheon recess taken at 12:30 p.m.) 
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COUNSELLORS AT LAW 4 
ONE PENNSYLVANIA PLAZA 
NEW YORK, N.Y. 10001 


LAWRENCE MILBERG (212) 594-5300 CABLE A0De«CcSs 
MELVYN |, WEISS LAMIWwLAW 
CAVIO J. BERSHAO 
JAREO SPECTHRIE 
BERNARD A. FEVERSTEIN 


MARTIN A. FROMCR 
LEONARO FELOMAN 
counse. 


PAUL L. TULLMAN 


April 1, 1975 


Honorable Charles H. Tenney 
United States District Court 
United States Courthouse 
Foley Square 

New York, New York 


Re: Foley v. Vanderbilt, et Blies 
70 Civ. 4194 (CHT) 


y: | Honorable Sir: 


This letter is submitted in support of a re- 
quest that the motion of the defendant Arthur Young & 
Co. to dicyualify the firm of Milberg & Weiss as trial 
counsel for the plaintiffs in this matter, be set down 
for oral argument. The motion is now returnable on 
April 4, 1975. 


I have this day been cerved with the reply 
affidavit of David Hartfield, Jr., submitted by the 
defendant Arthur Young, in Support of its motion to dis- 
qualify. Mr. Hartfield's affidavit is replete with 
“statements of fact" and assertions which either find 
no factual support, or are based upon self-serving state- 
ments in the moving affidavit of Jeffrey A. Barist. 


1) Mr. Hartfield states (Hartfiela affidavit, 
p. 8) that my firm had consulted with Mr. Feldman con- 
cerning Foley prior to the consummation of the Foley/ 
Blair transaction. This assertion is directly contradicted 
by those portions of the record which are attached to in 
the Hartfield affidavit. opr. Foley testified (Foley depo- 
sition, ». 1114): 


"that the first occasion on which Milberg 
& Weiss was at all involved in my situation 
was the occasion of the New York Stock 
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Exchange arbitration, at which Mr. Milberg 
was present." (See also, Foley, p. 1118) 


This arbitration took place on August 12, 1970, nearly 
five months after consummation of the Foley/Blair trans- 
action. For my part, neither I nor anyone else in my 
firm ever heard of Foley or the Blair transacti .n prior 
to that time. 


2) Mr. Hart:field contends that DR 5-101 man- 
dates disqualification of Milberg & Weiss by reason of 
the fact that Milberg & Weiss knew at the time they 
undertook to represent Foley that Mr. Feldman had been 
the attorney for the Foleys in the Blair transaction. 
It does not follow from this that Milberg & Weiss had any 
reason at that time to believe that Feldman “ought to be" 
called as a witness. It took Messrs. Hartfield and 
Barist four years to reach this conclusion. Mr. Hartfield 
makes no reference to DR 5-102, which sets fort’: the cir- 
cumstances in which counsel should withdraw from an action 
after undertaking representation. Dr 5-102 requires with- 
drawal only in those circumstances where counsel “ought 
to be called as a witness on behalf of his client.“ It 
is not at all clear to me that Mr. Feldman will necessarily 
be called as a witness by plaintiffs in this action. In 
fact, he will not be called as a witness, except possibly 
in rebuttal to evidence which may be profferred by defendants. 
Authorities construing DR 5-101 et seq. have held this 
practice to be proper and no basis for disqualification. 


3) Mr. Hartfield describes DR 5-101 and 5-102 
as rules automatically requiring disqualification. This 
argument is inconsistent with the interpretations placed 
by the ABA on that rule as well as the decisioiczl authorities 
thereunder, which state the rules ar? not intended to be 
strait-jackets and that disqualificacion is required only 
where the trial cannot be conducted fairly because of the 
dual role of the attorney as trial advocate and witness. 


4) Mr. Hartfield baldly states that disqualifi- 
cation is mandated even where the attorney is called as a 
witness by the adverse party. The footnotes to the Dis- 
ciplinary Rules specifically state that "it was not designed 
to permit a lawyer to call upon counsel as a witness, and 
thereby disqualify him as counsel." Canon 5, n. 3l. 
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5) Mr, Hartfield States that mr. Feldman has 
a contingency arrangement with the Plaintiffs and that 
his compensation is dependent on the outcome of this 
litigation. Mr. Hartfield's Supposed “facts” do not 
appear in the record. Dr. Foley has testified (Foley p, 
1102 and see Pps. 1111, 1115-1118 that "it was my 
understanding that I WaS going to pay him™ for the trans- 
action with Blair. In POint of fact there is no factual 
basis whatever for Mr. Hartfield's Suggestion. It is 
Purely his own and his assertions are his own "testimony", 
not either mr. Feldman's or Dr. Foley's, There is no 
factual basis buttressing Mr. Hartfield's Statement, 


warrants that this motion be set down for oral argument, 


Resp tfully yours, 
ee / 


Lawrence Milberg 


LM:11 é 
cc: To All Counsel 


Reply Affidavi: of Lawrence Milberg in Opposition te 
Motion to Disqualify 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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J.P. FOLEY, INC., JOIN P. FOLEY, JR., 
ANNE A. FOLEY and AN TA SALISBURY, 
70 Civ.4194 (CHT) 
Plaintiffs, 
REPLY AFFIDAVIT 
~against- 
OLIVER D. VANDERBILT, et al., 
Defendants. 
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STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 


LAWRENCE MILBERG, being duly sworn, deposes 


and says: * 


1. I am making this affidavit to reply to the 
suggestion found in Mr. Hartfield's affidavit (p 3) tha 
Mr. Feldman consulted with Milberg & Weiss about the Foley- 
Blair transaction before its consummation on April 3, 1970. 
Mr. Hartfield reaches this conclusion beca’se (a) Mr. Feldman 
was "counsel" to Milberg & Weiss; (b) Milberg & Weiss are 
securi es experts; and (c) the answering affidavits do not 
specifically aver that "Mr. Feldman failed to consult with 
member of the firm." Mr. Hartfield's “logic” tries to 
prove a positive from the absence of a negative. His con- 
clusion is inaccurate and unfounded. The fact is that Mr. 
Feldman did not consult with me or any member or associate 
of my firm concerning the Foley-Blair transaction until 
months after consummation of that transaction. 
2. First, Dr. Foley has testified as follows 

(Foley,p.1114;Hartfield affidavit, Exhibit 1): 

"I think that the first occasion 

in which Milberg & Weiss was at 

all involved in my situation was 

the occasion of the New York Stock 


Exchange arbitration at which Mr. 
Milberg war present." 
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The arbitration took place on August 12, 1970 - some five 
months after the consummation of the Foley-Blair trans- 
action. Second, neither I nor any member of my firm was 
introduced to Dr. Foley or had any knowledge of the Foley- 
‘Blair transaction until the time of the arbitration. In 
fact, it was not until that time that I had even heard the 
name "Foley". , . 

3. Mr. Hartfield sattne ‘ies Mr. Barist's affi- 
davit as "testimony" to support his proposition. In point 
of fact, Mr. Barist did not make any such statement. Further-- 
more, Mr. Feldman has never so testified. As is clear from 
the record, when Mr. Feldman was asked whether he had consulted 
with Milberg & Weiss, he objected to the question by stating 
that if there were such conversations, they would be protected 
by attorney-client privilege. This objection made in hypo- 
thetical terms is the only basis for Mr. Barist's and Mr. 
Hartfield's statement that Milberg & Weiss were consulted. 
We never were consulted. It is significant that after the 
privilege was waived and Mr. Feléaen's deposition was 
renewed, neither Mr. Barist nor any other defendant in this 
litigation questioned Mr. Feldman further on this issue. 
There is not one scintilla of fact to support the statement 
of Messrs. Hartfield and Barist. . 

Lie Lier 
—_— oa 


: Lawr Milb 
Sworn to before me this ence erg 


2nd day of April, 1975 


SE 


FLORA F. CAVE 
Wotary Public, State of New York 
No. 241605450 
mt in Kings County 
cate tiled In New York Cou’ 
Expises March 30, 19/ 
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UNETED STATES DISTRICT COURT Sa 
SOUTHERN DISTRICT OF HEN YORK {! 


POP A OE EY BS OO are Mes om OE OS EOD EO ED EP SEED ME EEE ES DED OE ED ED ODEN ED ar amas arene lf 
A P. roLry & co, ? LiiGe 4 JOUN iA PCLEY, by 
ANTE A. POLEX and ANITA SALISZURY, 
. Plaintifis, 70 Civ. 4164 (cn) 


eagainst 


OLIVER D, VANDERBILT, JabES B. RAMSEY, 
J2., TECAS NeNELL, ERUCE RAYNOND. 
RIGUAD McDELCLT, WILLIN CROSSCAUGER, -. 
FRARK LYNCH, GLORGE MO3PURGO, MELVILLE = ¢ 

H, IRELAWD, JTS J. AUS, BLAIR & CO., 
ING., and ARTHUR YOUNG & CCHUPANY, 


ee 


Defendants, : HYMORANDLL 
SPP AD DSO BD LD ED DD OP SE GP ES ED O° LD ED SP OP SED GP ED ED ED GD GP GD UP ED OD OD ED CD ED CD DOD COTE ° 


Defencant Arthur Young & Compcny seeks an order of this 
Court pursuant to Rule *{c) of the General Rules vf this Court 
and Rule 15 of the local Civil hules of this Court Ciscunalifying 
the firm of Milberg & Weiss from further representation of the 
plaintiffs in this action. For the reasons set forth below, the 
motion is denicd. 

Defcndant contends simply that Leonard Felcman, Esq 
will, of necessity, be called as a witness on behalf of the plain~ 
tiffs herein and that, since Mr. Feldman is “of counsel" to thea 

ew £Lixm representing plaintiffs, a disqualification is necessary 

dn order to prevent the prejudice which would accrue where a 
lavyer becomes a witness in the action in which he is alse an 


“advocate. Defendant supports this allegation by citation to the 


ale 
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Code of Professional Responsibility, Disciplinary Kules 5-191(2) 
and 5-102(A). 


Plaintiffs contcad first that Mr. Felcman is not a merber 
of its counsel, the law firm of Milberg & Welss, in spite of the 


“of counsel". They maintain thet this status docs 


‘designation 
not place Hr. Feldman “in the fimn'', Secondly, they argue thst 
Mr, Felezan will not be a witness. Plaintiffs have stated in 
their papers thet they have no intention of calling Mr. Felcoan 
during their affirmative case. The only potential use of his 
testimony that is foreseen at this time is the possibility thet 
his testimony will be elicited in rebuttal to cvidence offiercd 
by defendant. Finally, plaintiffs centend that to cause thea 
to replace theiv counsel at this time would work a "substantici 
hardship" within the meaning of Disciplinary Rule 5-1C1(5)(&) ¢7 
the Code of Professional Responsibility. 
Disciplinary Rule 5-101(5) reads as follows: 
"(B) A Lawyer shall not acceot employrent im contin 
plated or ponding lizisatioa 1£ he knews ox it 
is obvious that he or a Lewyer in his fism cucit 
to be called es a witnass, excent that he cuy 
undertake the employment and he or a lawyer in 


his firm may testizy: 


(1) If the testimony will xelate solely to en 
uncentested mattcr. 


(2) If the testimony will relate solely to a 

matter of Lomaality and there is no renson 
to belicve that suostantial evidence will 
be offered in opposition to the testimony. 


(3) If the testimony will relate solely to the 
nature and value of legal services rendcred 


o2e 
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in the case hy the lawyer or his firm to 
the clicnt. 


, (4) As to any matter, 4£ xefusal would work a 
substantial haxdship on the clicnt because 
of the distinctive value of the lawyer or 
his firm as counsel in tue particular case." 


Disciplinary Rule 5-192(A) weads cs follows: 


"(A) If, after undertaking cnployrent in conter noletes 
or pening Litigation, a iawyer learns or 3.2 is 
obvious that he or a layer in his firm overt to 
be calicd as a witness on behalf of his ciiecnc, 
he shall withdraw Zzom the coeacuct of the trial 
and his fim, if any, chal. not continue woo ree 
sentation in the trial, excevt that he may con= 
tinue the represcntaticn cud he or a lawyer in 
his fira may testify in the circiastances cnutere 
ated in D2. 5-101(3) (1) throsgh (4)." 


The testimony of a lawyer on behalf of his clicnt is 


not incompetent per £e. City Rants o£ Venelulu v. Rivers Mavil- 


———— 


438 F.2d 1367, 1369 (1st Cix. 1971); Bank of ‘morica v. Sovilic. 


——— ee owe” 


> 


416 F.2d 265, 272 (7th Cix. 1969), cect. conicd, 396 U.S. 1ds2 
(1970); United Stotes v. Fiorillo, 376 F.2d 160, 185 

1967). The courts, however, have traditionally been reluctant 
to allow.a lawyer to be called as a witness in a case in veaich 
he is also an advocate. United States v. Rrowma, 417 F.2d 10s, 
1069 (5th Cir. 1969), cert. denied, 397 U.S. 996 (1970); 

Gejouski v. United States, 321 F.2d 261, 268 (Sth Cir. 1953); 

United States v. Alu, 246 F.2d 29, 33 (2d Cir. 1957). Clearly, 


the thrust of the canons in this instance is the evoeidance of 


prejudice at trial, Molded Plastic Bo: Company, Ine. Ve Ticcie 


sion Polymers, Inc., 73 Civ.'3939 (S.D.N.T. Dee. 3, 1974). 
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"The canons axe concerned not oaly with the possible 
prejudice t to the attorney's clicnt, but also to »o0tcAe 
tial prejudice to the attocacy’s suversary. ine 
latter is placed in the peculiar position cf having 
to desl with an oospenent: who is beth an advocate cad 
a matexial witaoss.'' Id. ut 5. 


Defendant relics primarily on the case of Dencanescu vy. 


First National wank of Holiyvos yuood, 502 F.2d 550 (Sth Cis. 197::). 


oe 


That case is distinguishable on its facts from the instant case, 
althouch the paucity of cases in this arez clevates its valve 

for illustyative purposes. In Draremescu, plaintiffs’ Lawyer 
had represented them in the transactions leading up to the lave 
suit. He was also to represent them at teial and was to appesr 
as a material witwess for plaintiffs, Oa these facts, the Court 
o£ Appeals for the Fifth Civcuit held thaz a dicqualificatica 
was proper since it found no substcantlal hardship would result 
therefrom. 

Were, Mx. Feldman had represented plaintiffs in the 
transactions which led to the instant lavsult. In this insta:cc 
however, ha will take no part in the trict of the case. Even 
assunin; Lprecnte that Mr. Feléman is "in the firm" of Hilbert 
& Weiss, it appears thst the possibility of his being ca 
as a witness is slight. Plajntiffs have stated to the Ceurt ia 
their papurs that they do not intend’to cll him curing their 


case-inechicf. he only possible need which can be foreseen at 


this time is the use o£ hio testimony in rebuttal, Mis testiccny 


4£ needed at that time may be morcly cumuiative. t may be une 
a 


" is hes 


JA 140 
Opinion of the District Court 
necessary. 

This case has been handled by the Milberg & Weiss firm 
since its inception in 1970. It has involved substantial pre- 
trial discovery and preparation and, while the Court uced not 
reach the question of whether a disqualification would work a 
substantial hardship at this time, it is clear that deficndant 
has not made a sufficient showing to support a disqualificcaticn, 

Accordingly, defendant's motion fer disqualification is 
denied, 


So ordered, 


Dated: New York, New York 


April 15, 1975 


Pe a 
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A P. FOLEY & Ce, Intc., et al., 
Plaintiffs, 70 Civ, 4104 (cuz) 
eacinste 
OLIVER Ds Vic OLRBILT, se al. ? 
Defendants, 
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FOOTNOTE 


1/ There is no need for the Court to reach this issve at this 
time. 
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